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I. BACKGROUND

A. The United States of America ("United States"), on behalf of thé
Administrator of the United States Environmental Protection Agency ("EPA"), filed a complaint in
this matter pursuant to Sectiohs 106 and 107 of the Comprehensive Enviromﬁental Response,
Compensation, and Liability Act ("CERCLA"),' 42 U.S.C. §§ 9606 and 9607. |

B. The United States in its complaint seeks, inter alia: (1) reimburéement of
costs incurred by EPA and the Department of Justice for response actioﬂs at the Commcncemcx;t
Bay Nearshore/Tideflats Superfund Site ("CB/NT Superfund Site") Middle Waterway Problem
Area Superfund Site in ‘Tacoma, Washington, together with accrued interest; and (2) performance
of studies and response work by the defendants at the Middle Waterway Problem Area consistent
with the Nat'ional Oil and Hazardous Substance -Pollution Contingency Plan, 40 CF.R. Pgrt 300 (as
amended) ("NCP").

C. The State of Washiﬁgton owns and the W'ashingtlon Department of thura]

- Resources (“DNR”) manages certain state-owned aquatic lands in the Middle Waterway.
D. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42
U.S.C. § 9621(f)(1)(F), EPA notified the State of Washington (the "State") on-Mafch 1_8, 2002, of
negotiations with potentially responsible parties regarding the implementation of the remedial
action for the Middle Waterway Problem Area, and EPA has pfovided the State withan -
opportunity to participate in such negotiations and be a party tol this Consent Decree.
E. In éccordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1),
EPA notified the National Oceanic and Atmospheric Administration of the U.S. Department of
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Commerce, the Fish and Wildlife Service of the Department of Interior, the Puyallup T_n'be of
~ Indians, the Muckleshoot Indian Tribe, and Bureau of Indian Affairs on March 18, 2002, of
negotiations with potentially responsible parties regarding the release of hazardous substances that
may have resulted in injury to the natural resources under Federal and Tribal trusteeship and
encouraged the trustees to participate in the negotiation of this Consent Decree.
| F. Ina cor.lscnt. decree entered in United States District Court for the Western

District of Washington, on December 30, 1997 in Uniteé States et al. v. Washington State Through
- the Department of Natural Resources, Civil Action No..C97-5337 RIB, DNR resolved its liability
for damages for injury to natural resources under federal trusteeship resulting from the release of
hazardous substances at the CB/NT Site.

G. In a consent decree entered in United States District Court for the Western
District of Washiﬁgton, on May 28, 1997 in United Stafes, etal. v The City of Tacoma and the
- Tacoma Public Utilities, .Civil' Action No. C97-5336-RIB, the City of Tac'oma and Tacoma Ppblic
Utilities resolved their liability for damages for injury to natural resources under federal, state and
tribal trusteeship resulting from the release of hazardous substances at the CB/NT Site.

H. In a consent decree entered in the United States for the Western District of
Washington, on Deccmbgér 13, 1.991 in United States, et al. v. Simpson Tacoma Kraft Company, et |
~ al., Civil Action No. C91-5260-OTC, as amended on April 1, 1996, Simpson Tacoma Kraft
Company resolved its liability for damages for injury tb natural resources under fed_éral, state and

tribal trusteeship resulting froﬁ the release of hazardous substances at the CB/NT Site.
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L In 2001, the City completed an-intenidal habitat restoration project in and
adjacent to Area C of .the Middle Waterway pursuant to the consent decree described in Paragraph
G:

J. 'fhc defendants that have entered into this Consent Decree ("Settling
Defendants") do not admit aﬁy liability to the Plaintiff arising out of the transactions or oécunences
alleged in the complaint, nor do they acknowledge that the release or threatened release of
hazardous substanices at or from the Site constitutes an imminent or substantial endangerment to
the public health of welfare or the-environment. |

K. Pursuant to Section iOS of CERCLA, 42 U.S.C. § 9605, EPA placed the
CB/NT Superfund Site on the National Priorities List ("NPL"), set forth at 40 C.F.R. Part 300,
Appendix B, by publicétion in the Federal Register on Scptefnber 8,-1983, 48 Fed. Reg. 40658.

L. In response t(.).a rélease or a substantial thfeat of a release of a hazardous
substance(s) at or from the CB/NT Superfund Site, EPA éntefed into a CERCLA Cooperative
Agreement with the Staté of Washington Department of Ecology (“Rology”) to conduct a
Remedial Investigation and Feasibility Study ("RI/ES") for the CB/NT Site pursuant to 40 C.F.R. |
§ 300.430. |

M. Ecology compléted a Remedial Investigation (“RI‘;) on contaminated
sediments and sources and the results were published in August 1985. The re;ults of lthe
| Feasibility Study (“FS”) were published in February, 1989.

N. Pursuant to Section 117 of CERCLA, 42 U.S.C. §9617, EPA publiéhcd
notice of the completion of the FS and of the pr-oposed'plan for remedial action on Fcbruary 24,

1989, in a major local newspaper of general circulation. EPA provided an opportunity for written
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and oral comments from the public on the proposed plan for remedial action. A copy of the
transcript of the publié meeting is available to the public as part of the administrative record upon
which the Regional Adnﬁnistrator based the selection of the response action.

0. The decision by EPA on the remedial action to be implemented at the
_CB/NT Superfund Site is embodied in a final Record of Decision ("1989 ROD"), executed on
September 30, 1989, on which the State had a reasonable opportunity to. review and comment and
on which the State has given its concurreﬁce. The 1989 ROD includes a responsiveness summary

to the public comments. Notice of the final plan was pﬁblished in accordance with Sectilqn. 117(b)
of CERCLA, 42 U.S.C. § 9617(b).

P. The 1989 ROD adciresses both sediment remediation (Operable Unit 01) and
source control (Operable Unit 05). EPA h#s entered into Sﬁperfund Cooperative Agreements with
the State and the Puyallup Tribe of Indié.ns for remedial a;:tivities' at thé CB/NT Site. Under a
Cooperative Agreement with Ecology, effective May 1, 1989, and in the 1989 ROD, EPA is

. designated as the lead agency for remediation of cont,a:lninated sediments in the watervs;ays and
Commencement Bay, and Ecology is the lead agency for source control of hazardous suBstances
from upland areas (down to the mean hi gh tidal elevation of the waterways). Source control is to
be implgmcnted in the upland areas that are contributing contamination to the areas identiﬁed in
the 1989 ROD as requiring sedi.men't remediation (“Problem Areas™). A support agency '
Cooperat—ive Agreement was entered into with the' Puyallup Tribe.

Q. As described in the RI/FS for the CB/NT site, thgre are nine Problem Areas
of contaminated sediments and sources of hazardous substances contamination. The 1989 ROD

addressed eight of the nine Problem Areas, including the Middle Waterway Problem Area. The
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ninth Problem Area, the Asarco Sediments, is now a separate operable unit of the CB/NT Sité.
This Consent Decree addresses remgdiation of Middle Waterway Problem Area.

R. On April 14, 1997, EPA and the .dedle Waterway Action Committee
MW AC), which is corﬁpﬁsed of Foss Maritime Co., Marine Industries Northwest, Inc., and
Pioneer Industries, Inc., entered into an Administrative Order on Consent (“AOC”) that required
MWAC to prepare and perform pre-remédjal and remedial design studies for the Middle
Waterway Problem Afea, and to rei_mburs_e EPA for its response and oversight costs related to such
studies.

S. ~ EPA approved MWAC’s pre-remedial studies on August 10, 2001.

T. On July 28, 1997, EPA i$sued an Explanation of Significant bifferences
(ESD), in compliancé with Section 1'17(c). of CERCLA, that'expl'aiﬂ's differences in the Remedial

_ Action that significantly change, but do not fundamentally alter, the remedy selected in the ROD.

The 1997 ESD modified the cleanup level for remediation of marine sediments contaminated with
lpolychlon'n.ated bipheny1$ (PCBs) at .the CB/NT Site. | |

U. On Augﬁst 3, 2000, EPA issued a second \ESD', in .compliance with Section
1-1.7(c) of CERCLA,.-thét explains differerjccs in the Remedial Action that signiﬁcaﬁtly change, but
do not fundamentally alter, the remedy selected in the 1989 ROD. The.ESD was a coxlnprehcnsivc.
document addressing cleanup plans fér tw;) waterways within the CB/NT Site, selecting disposal
sites for all contaminated sediment to be dfedged' and coﬁﬁned from the CB/NT Site, as well as.
providing performance standards and documenting other differences to the 1989 ROD.

V. On February 4, 2002, EPA issued a third ESD, in compliance with Section

117(c) of CERCLA, that explains differences in the Remedial Action that significantly _chéhge, but
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do not fundamentally alter, the remedy selected in thé 1989 ROD for the Middle Waterway
Problem Area. Based on the studies and analysis conducted under the AOC with respect to the
Middle Waterway, this ESD provides details of: the areal extent of sediment coﬁtamination in the
Middle Waterwéy and the volume of sediment that requires remediation; designation of areas that
are projected to naturally recover Within 10 years of remedial action; performance standards for
- mitigation for the Remedial Action; and the estimated cost of the Remedial Action at the Middle
Waterway. Notice and public comment were taken on this ESD and notice of the final ESD was
.pﬁblished in accordance with Secﬁonl 17(c) of CERCLA.

W. On March 20, 2003, EPA issued a fourth ESD, in compliance with Section
117(c) of CERCLA, that explai'ns differences in the Remedial Action for Area C of the Middle
'Wéferway Problém Area thét significantly change, but.do nc;t fundamentally alter, the remeciy
selected in the ROD for the Middle Watemay Problem Afea. This ESD provides details of: the .
areal extent of subsurface sediment contamination in Area C of the Middle Waterway and the
volume of such subsurface contaminated sediment that requirés remediation; and the estimated
cost éf the remediation of Area C of the Middle Waterway. Notice and pﬁblic comment will be
taken on this ESD and notice of this ESD will be published in accordance witﬁ Section117(c) of
CERCLA. |

X. To accomplish the Remedial Action identified in_'the 2003 ESD, DNR, the
- City of Tacoma, and Eco.logy will set funds aside in an Environmental Restoration Account. This
Account will be established by the City of Tacoma, and funded within sixty (60) days of the date
DNR signs tﬁis Decree and the City of Tacoma notifies EPA of its intent to obtain City Cohncil

approval to sign this Consent Decree.
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Y. Based on the information presently aQailable to EPA, EPA believes that the
Work will be proberly and prorﬁptly conducted by the Settling Defendants if conducted in
accordance with the requirements of this Consent Decree and its appendices.

3 Z. Solely for the purposes of Section 113(j) of CERCLA', 42US.C 96_13(_j),
the Remedial Action selected by the 1989 ROD and ESDs and the Work to be performed by the
Settling Defendants shall eonstitute a response action taken or ordered by the President. |

AA. Settling Defendants along with other settling parties have, .with EPA’s
encouragement, achieved settlements that rcslee amongst themselves and with the United States
liab-il'ity for cleaning up the Middle Waterway, accomplish cleanup of the Waterway, and avoid
unnecessary transaction costs and litigation that could otherwise de-lay implementation-of timely
cleanup. These settlemeﬁts inlvolve the Performi'ng Defendant’s agreement to perform Remedial
Action under this Consent Decree; MWAC’s agreement to perform remedial actidn__of Areas A and
" B under the MWAC Consent Decree, and the Funding Defendants’ agreements to fund, in part, the
remedial actions for the Middle Waterway Problem Area.

BB.  The Parties recognize, and the Court by enten'ng this Consent Decree finds,
that this Consent Decree has been negotiated by the Parties in good féith and implementation of .
this Consent Decree will expedite the cleanup of the Site and will avoid p.rolonged and complicated
. litigation between.the Parties, and that this Consent Decfec is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
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II. JURISDICTION
. ' 1. | This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent Decree
and resolving claims brought by the United States in the underlying complajnt[s], Settling
befendants waive all objections and defenses that they may have. to jﬁﬂsdiction of the Court or to
venue in this District. Sg:ttling _Dcfendants_shall not challenge the terms of this Consent Decree or
this Court's judsd;cﬁon to enter and enforce this Consent Decree. The Settling Defendants do not
consent to jurisdiction m ahy other action or for ahy other purpose. |
111 PARTIES BOUND
- 2. This Consent' Decree applies to and is binding upon the United States and upon
. - Settling Defendants and their hcirs;-succcssors and assigns. Any change in ownership or corpo'fate
status of a Settling Defendant inéludjng, but not linﬁted to, any transfer of aésets or real or personal
property, shall in no way alter such Settling Defendant's responsibilities under this Conseﬁt Decree.
3. Performing Défendant shall proQide a copy of this Consent Decree to each

conﬁactor hired.to pefforr'n the Work (as defined below) required by this Consent Decree and to
each person representing any Performing Defendaht with respect to the Site or the Work and shall
condition all contracts entered into hereunder upon performance of the Work in conformity with
lthe terms of this Consent Decree. Performing Defendant or its con-tractors shall provide written
‘notice of the Consent Decree to all subcontractors hifcd to perform any portion of the Work
required by this Consent Decree. Performing Defendant shall nonetheléss be résponsible for

ensuring that its contractors and subcontractors perform the Work contemplated herein in
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accordance with this Consent Decree. With regard to the activities unde&aken pursuant to this
Conse.nlt Decree, each contractor and'sub_contractor shall be deemed to be in a contractual
relationship with the Performing befendant within the meaning of Section 107(b)(3) of CERCLA,
42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS

4. Uﬁless otherwise expressly provided herein, terms used in this Consent Decree
.which are defined in CERCLA orin re@lations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. - Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

| “Area é” shalll mean that portion of the Middle Waterway depicted in Appenciix C to this
Consent Decree .

“CB/NT Superfund Site” shall mean the COmmcncement Bay Nearéhore_/T ideflats
.Suberfund Site listed on the Nat'ionall Priorities List 6n Séptember 8, 1983, the upland lboundaries
of which are defined according to the contours of localized drainage basins that ﬂc‘)w into the
marine watérs and tﬁe marine boundary of whicﬁ is limited to the shoreline, intertidal areas, bottom
~ sediments and waters of depths less than 60 feet below mean lower lm?v water level. The nemhore
portion of the CB/NT Superfund Site is defined as the area along the Ruston shoreline from thé
Mouth of Thea Foss Waterway to Pt. Defiance. The tideflats portion of the CB/NT Superfund Site
includes the Hylebos, Blair, Sitcuiﬁ, Milwlaukee, St. Paul, Middle, Wheeler-Osgood, and Thea Foss

waterways, the Puyallup ijér upstream to the Interstate-5 bridge, and the adjacent land areas.

CONSENT DECREE

FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE
MIDDLE WATERWAY PROBLEM AREA

OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE 9



“CERCLA” shall mean the Comprehensive En-vironmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et segq.

“City of Tacoma” or “City” shall mean for the purposes of this Consent Decree only the
‘ City of Tacbmé, all departments, divisions, and offices, except City of Tacoma’s Department‘ of
Public Utilities, which shall be referred to as Tacoma Public Utilities (“TPU”).

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in
Scctiqn XXIX). In the event of conflict between this Decree and any appendix, this Decree shall
control. |

“Day” shall mean a calendar day unless expressly stated to be a working day. “Working
- day” shall meari a day other than a Saturday, Sunciay, or Federal holiday. In computing any period

of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or Federal
holiday, the period shall run until the close of business of the next working day.
| “DNR” shall mean the State of Washington as owner of state-owned aquatic lands as
defined by RCW 79.90.010, as well as the Commissioner of Public Lands, and the Washington
‘Department of Natural Resources (including its predecessor. and any successor departments or
agencies) as lessor; manager and/or as otherwise exércising the State of Washington’s proprietary
interest in such lands for the benefit of the public.

“Effective Date” shall be the effective date of this Consent Decree as provided in Paragraph

“EPA” shall mean the United States Environmental Protection Agency and any successor

departments or agencies of the United States.
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“Ecology” shall mean the Washington Department of Ecology and any successor
departments or agencies of the State.

“Funding Defendants” shall mean Cook’s Marine Specialities, Stuart Cook, Western

 Machine Works, Simpson, City of Tacoma Department of Public Utilities, and the City of Tacoma,

unless EPA determines, in its unreviewable discretion, that DNR is unable or has failed to perform, _
in which case the City of Tacoma will become the Performing Defendant.

. “Future Oversight Costs” shall mean that portion of Future Response Costs that EPA incurs
in rﬁonitoriﬁg and supervising Settling Defendants’ performance of the Work to determine whether
such performance is consistent with the requirements of this Consent Decree; including costs
incurred in reviewing plans,. repbrts and other documents submitted puréuant to this Consent
Decree, as well as costs incurred in overseeinglimplementation of the. Work; however, Oversight

Costs do not include, inter alia: the costs incurred by the United States pursuant to Sections VII

' (Remedy Review), IX (Access and Institutional Controls), XV (Emergency Response), and

Paragraph 90 of Section XXI (Work Takeover), or the costs incurred by the United States in

enforcing the terms of this Consent Decree, including all costs incurred in connection with Dispute

. Resolution pursuant to Section XIX (Dispute Resolution) and all litigation costs.

“Future Response Costs” shall mean all costs, including; but not limited to, direct and
indirect costs, that the Unitgd States inc_urs after the Effective Date Qf this Consent Decree in
reviewinlg or developing plaﬁs, reports and other items pursu;mt to this Consent Decree, .verify.ing |
the Work, or otherwise implémcnting, overseéing, or enforcing this Consent Decree, including, but
not limited to, payroll costs, contractor costs, tfavel costs, laboratory costs, the costs incurred

pursuant to Sections VII, IX (including, but not limited to, the cost of attorney time and any monies
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paid to secure access and/or to secure or implement institutional controls including, but not limited
to, the amount of just compensation), XV, and lexragraph 90 of Section XXI.

“Interest,” shall mean interest at the rate specified for iﬁterest on inVesfments of the EPA
Hazardous Substance Superfund established by 26.U.S.C. § 9507, compounded annually on
October 1 of éach year, in accordance with 42 U.S.C. § 9607(a). The applicablé rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to changé
on Qctober 1 of each year.

“The Middle Waterway Problém Area” shall mean the Middle Waterway Problem Area of
the CB/NT Site. The Middle Waterway Problem Area encompasses an area approximately 3500
-fect long and 300 feet wide consisting of shallow water; shoreline, and aquatic lands, including
intertidal and subtidal sediments up to the top of the baﬁk_ of the _shoréline, located in the industrial
tideflat areas of the active commercial seaport of the City of Tacoma and the areal extent of
contamination and ail suitable areas in very close proximity to the contamination necessary to the
implenientation of the Work. The Middle Waterway Préblem Area is located in Tacoma, Pierce L
Co’unty, Wasl;ington and depicted generally (‘)n the map attached as Appendix C.

- “Middle Waterway Special Account” shall mean the special account established at the Site
by EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. § 9622(b)(3).l

“MTCA” shall mean the Model Toxics Control Act, as amended, Ch. 70.150D, Revised
Code of Washington. |

“MWAC?” shall mean the Middle Watérway Action Committee, which at the time of entry -
of this Consent Decree, is compriséd of Foss Maritime Company, Marine Industries Northwést,

Inc., and Pioneer.Industries, Inc.
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“MWAC Consent Decree” shall mean the Remedjél Design/Remedial Action Consent |

Decree entered into by MWAC and the United States that addresses financing and performing

work in remedial action Areas A and B of the Middle WaterWay Problem Area..

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous

“Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40_ CF.R. Part 300, and any amendments thereto.

| “Operation and 'Maintenancc” or “O & M” shall mean all activities required to maintain the
effectiveness of the Remedial Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and the Statement of Work |
(SOW).

“Paragra;ph” shall mean a portioh of this Consent Decree idenfiﬁe'd by an arabic nﬁmcral or
an upper case letter. |

“Parties” shall mean the United States and the Settling Defendants.

“Past Response Costs” shall mean all costs, iﬁcluding, but not limited to, direct aﬁd indirect
coéts, that lthe'Unit'ed States paid at or in connection with the Site or at or in connection With thé
Commencement Bay Nearshore/Tideflats area-wide response actions attﬁbutable to the Middle
Waterway Problem Area through the Effective Date of this Consent Decree; plus Iﬁterest on all
such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through' such date.

“Performance Standards” shall mean the cleanup standards and other measures of

- achievement of the goals of the Remedial Action, set forth in the SOW and inclUding achieving the

cleanup objectives and performance standards provided in Section 10 of the 1989 ROD, as further
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defined and described in Sections 7 and 8 of the 1989 ROD, 1997 ESD, Séctions oI, IV, and VI' :
of the 2000 ESD, and Sections IV and V of the 2002 ESD, and the 2003 ESD.

“Plaintiff” shall mean the United States.

“Performing Defendant” shall mean DNR. Additionally, in the event that EPA determines,

in its non-reviewable discretion, that DNR is unable or lhas failed to perform Work required by this
Consent Decree, Performing Defendant shall also mean the City of Tacoma.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 IU.S.C.' §§ 6901 et seq.
(also known as the Resource Conservation and Recévery Act).

“Record of Decision” §r “ROD” shall mean (1) tﬁe_ EPA Record Qf Decision relating to the

CB/NT Supgrfuﬁd Site signed on Septémber 30, _1989 (“1989 ROD”), by the Regional |
| Administrator, EPA Region, or his/her delcgaté, aﬁd all attachmcpts thereto; and (2) all significant
differences thereto documented in the ESD issued on J uly 28, 1997 (1997 ESD”), the ESD issued
on August 3, 2000 (“2000 ESD”), the ESD issued on February 4, 2002 (“ZOQZ ESD”)', and the ESD
EPA i'ssued on March 20, 2003 (“2003 ESD”)(collectively thé “ESDs”), which are hereby
~ incorporated by reference. The 2003 _ESD is attaéhéd as Appendix A.

“Remedial Action” shall mean fhose activit_ies, c;,xcept for Op¢ratioq and Maintenance, to
be undertaken by the Perfbmu'ng Defendant to implement the ROD in Area C of the Midd_le
Waterway Problem Area, iﬁ accordance with the SOW, the Remedial Design, and the Remedial

| Action Wbrk Plan and other plans approved by EPA. |
“Remedial Action Work Plan” shall mean the document developcd: pursuan‘_t to

Paragraph 12 of this Consent Dec.ree and approved by EPA, and any amendments thereto.
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“Remedial Design” shall mean those activities to be undertaken by the Performing
Defendant to develop -the final plans and specifications for the Remedial Action pursuant to the
SOW. |

“Restoration Sites” shall mean.property within and adjacent to the Middle Waterway
Problem Area where the City of Tacoma, Simpson, and/or others have restored or will restore
estuarine marsh or other habitat pursuant to past or futufc consent decrees with natural resource
tmntees for allcgéd natural resource damages prior to certiﬁcatjon of remedial action under this
Consent Decree or thn MWAC Cnnsent Dgcree.

“Section” shall mean a portion of this Consent Decree identified by a roman nurneral.

“Settling Defendants” shall mean the Funding Defendants and DNR.

“Simpson” shall mean for the purnoses of this Consent Decree only Simpson Tacoma Kraft
Cornpany, LLC and Simpson Tacoma L_and Company. |

“Site” shall mean Area C nf the Middle Waterway Way Problem Area of the
Commencement Bay Nearshore/Tideflats Superfund Site, and the areal extent of contarrﬁnation
and all suitable areas in very close proximity to the céntamination necessary to the implernentaﬁon

| of the Work. The Site is located in Tacoma, Pierce County, Washington and dépicted generally on
.the map attached as Appendix C. | .

“State” shall mean the State of Wasnington.

. “Statement of Work” or “SOW” shall mean the statement of wofk for implementation of .
Rgmedial Design and Remedial Action, énd Operation and Maintenance at the Site, as set forth lin
Appendix .B to this Consent Decree and any modifications made in accordance with this Conéent

Decree.
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“State-owned aquatic lands” or “SOAL” shall mean all state-owned tidelands, shorelands,

harbor areas, and the beds of navigable Waters managed by DNR pursuant to chapter 79.90 RCW.
| “Supervising Contractor” shall mean the principal contractor retained by the Performing |
Defendant to supervise and direct the implementation of the Work under this Consent Dectee.

“United States’_’ s'hal] mean the United States of America.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), ;12
U.S.C. §9601(33); 3) any “solid waste” under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27);
and (4) any “hazardous material” under the Model Toxics Substances Control Act, RCW 71.05.D.

“Work” shall mean all activities Settling Defendants are required to perform under this
Consent Decree, except those required by Section XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entermg into this Consent
Decree are to protect public health or welfare or the environment at the Site by the design and
implementation of response actions at the Site By the Settling Defendants, to reimburse response
costs of the Plaintiff, and to resolve the claims of Plejntiff, including claims for Past Response
Costs, against Settling Defendants as provided in this Consent Decree.

6. Commitments by Settlfng Defendants.

1. Settling Defendants shall finance and perform the Work in accordance with
this Consent Decree, the ROD, the SOW, and all work plans and other plans, standards,
s[;ecifications, and schedules set forth herein or developed by Performing Defendant and approved

by EPA pursuant to this Consent Decree. The Performing Defendant shall also reimburse the
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United States for Future Response Costs and certain Future Oversight Costs as provided in'this.
Consent Decree.

2. Except as noted in this Consent Decree, the obligations of DNR and the City
to finance and perform the Work and to pay amounts owed the United States under this Consent
Decree are joint and several. In the_e_verit of the insolvency or other failure of either DNR or the
City to implement the reqhiréments of this Consent Decree, the other shall complete all such
rc(juirement;.

7. Compliance With Applicable Law. All activities undertaken by Settling Defendants
| pursuaﬂt to this Consent Decree shall be performed in accordance with the requirements of all
| épplicable federal and state laws and regulétitms. Perfonni.ng Defendgnt must also comply with all
applicable or relevant and appropriate requirements of all Federal and state environmental laws as
set forth in the ROD and the SOW. The activities conducted pursuant to this Consent Decrec,I if
approved by EPA, shall be considered to be consistent with the -NCP.
8. Permits.
1. As provided in Section 121(e) of CERCLA and Seclti'on'300.400(e) of the
NCP, ﬁo permit shall be required for any portion of the Work conducted entirely within the CB/NT
_.Supe'r'fund.Site. Where any portion of the Work that is not within the CB/NT .Supcrfund Site
réquir_es a federal or state __pcrmit or approval, the Performing Defendant shall submit timely and
complete applications and take all other actions necessary to obtain all such permits or apbrovals.
2. The Performing Defendant may seek relief ur;der the provisions of Section
XVIII (Force Majeure) of this Consent Decree for any delay in the performance of the Work

resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.
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3. This Consent Decree is not, and shail not be construed to be, a permit issugd

pursuant to any federal or state statute or regulation..
9. Notice to Successors-in-Title.

1. With respect to ény propérty owned or controlled by the Setﬂing
Defendant(s) that is located within or along the shoreliﬁe of the Middle Waterway Problem Area
(Settling Defendants other than Western Machine Works), within 30 days after the entry of this
Consent Decree, the Settling Defendant(s) shall submit to EPA for review and approval a notice to
' be filed with the Recorder's .Ofﬁcc or Registry of Deeds or othér .appropriate office, Pierce County,

- State of W_ashingtoﬂ, which shall provide notice to all successors-in-title that the property 1s part of

the Site, that EPA selected a remedy for the Site on September 30, 1989, and that potentia'll'y
responsible parties have entefed into a Consent Decree rcqhiring implementation of the remedy.
Such notice(s) shall identify the United States District Court in which the Consent Decree was
" filed, the name and civil action number of this case, and the date the Consent Decree was entered |
by the Court. The Settling Defendant(s) shall record the notice(s) within 10 days of EPA'S
approval of the notice(s). The Settling Defendant(s) shall prpvidc EPA with a certified copy of the
recorded notice(s) within 10 days of recording such _ndtice(s). |

2. At least 30 days prior to the conveyance of any i_ntergst in property located
within the Middle Waterway Problem Area includihg, but not limited to, fee interests, lcasehol.d-
interests, aﬁd mortgage interesis, the Settliﬁg Defendant(s) coﬁveyirig the interest shall give the
grantee written notice of (i) this Consent Decree, (ii) any instrument by which an interest in real -
property has beeﬁ conveyed that confers a right of access, and (iii) any recorded restrictive

covenant authorized pursuant to Wéshington RCW 70.105D.030(1)(f) and (g), and more
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specifically described in Wéshington Administrative Code (WAC) 173-340_—440(9)(G), that places
use restrictions on and concerning the real property pursuant to Section IX (Access and
Institutional Controls). At least 30 days prior to such conveyance, the Settling Defendant(s)
conveying the linter_cst shall also give written notice to EPA and the State of the proposed
conveyance, iﬁcluding the name and address of the grantee, and the date on which notice of the
Consent Decree, éccess easements, and/or restrictive easerﬂents was given to the grantee.

3. In the event of any such conveyance, the Settling Defendant's obligations
under this Consent becree, inéludjng, but not limited to, its obligation to provide or secure access
and institutional controls, as well as to abide by such institutional controls, pursuant to Section IX
(Access and Institutional Controls) of this Consent Decree, shall continue to be met by the Settling
Defendant(s). lIn no event shall the conveyance release or otherwise affect the liability of the
Settling Defendant(s) to comply with all provisions of this Consent Decree, absent the prior written

' éon_sent of EPA. If the United States apﬁroves, the grantee may perform some or ail of -the Work
 under this Consent Decree, |

VI. PERFORMANCE OF THE WORK BY PERFORMING DEFENDANT

10.  Selection of Supervising Contractor and Construction _Contractor.

1. All aspects of the Work to be performeci by l->crformin.g Defendant pursuant
to Sections VI (Performance of the Work.by Performing Defendant), VI (Remedy Reyiew), via
(Quality Assurance, Sampling and Data Analysis), and XV .(Emergency Response) of this Consent
Decree shall be under the direction and superv131on of a Supervising Contractor and a Construction

Contractor, the selection of which shall be subject to disapproval by EPA Wlthm ten (10) days
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after the lodging of this.Consent Decree, Performing Defcndarit shall notify EPA in writing of the
detailed process, selection criteria, and schedule for selecting the proposed Supervising Contractor.

2. Sug_ ervising Contractor Selection Process. Within twenty (20) days of
lodging the Consent Decree, Perfoxmi-ng Defendant shall notice the Reciuest For Proposals (“RFP”)
to obtain a Supervising Contractor. Within niriety (90) days of the advertisement, Performing
Defendant shall notify EPA in writing of its proposed Supervising Contractor. Pei‘f(irming
Defendant shall demonstraté that the proposed Supervising Contractoi' has a quality system that
complies with ANSI/SQC E4-1994, “Specifications and Guidelines for Quality Systt_ams for
Environméntal Data Collection and Environinéntal Technology PrOgrams;” (Américan National
Smdmd, January 5, 1995), by submitting a copy of thc,proposed Supervising Coiitractor’s Quality
_Managemeﬁt Plan (QMP). The QMP should be prepared in accordance with “EPA Requirements
for Q—ualit); Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or equivalent’
documentation as detemiined by EPA. Upon review of the prOpOsi:dSupervising Contl"a.lcl:tor,'EPA
will issue a notice of disapproval or an authorization to proceed. If at any time theieafter,
Performing Defendant proposes io change the Supervising Coni:ractor, Performing Défendah_t shall
give fifteen (15) days notice to EPA and must obtain an authorization to pioceed from E15A before
the new Consultant performs, directs, or supervises any Work under this Cbnsent Decree.

3. Constrliction Contractor Selection Process. Witliin twerity (20) days of
lodging thé Consent Decree or EPA approval of the Final Remedial Design submittal, whichever is
| later, Performing Defendant shall notice the request for proposﬁls (“RFP”) to obtain a Contractor.
Within niriety (90) days of the advertisement, Performing Defendant shall n(itify EPA in writing of

its proposed Construction Contractor. Performing Defendant shall demonstrate that the proposed
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Construction Con&actor has a quality system that éomplies with ANSI/SQC E4-1994,
“Specifications and Guidelines for Quality Syétems for Environmental Data Collection and
Environmental Technology Programs,” (American ﬁational Standard, January 5, 1995), by
submitting a c<;py of the proposed contractor's Qu.ality Management Plan (QMP). .The QMP
sﬁould be prepared in accordance with “EPA Requirements for Quality Management Plans (QA/R-
2)” (EPA/240/B-01/002, March 2001) or equiValent documentation as determined by EPA. Upon
review of the proposed Construction Contractor, EPA will issue a noti,ce of disapbroval or an
authorizatién to proceed. If at any time thereafter, Performing Defendant.proposes to change the
Constrqction Contractor, Perfornﬁng Defendant shall give fifteen (15) days notice to EPA and
must obtain an authorization to proceed from EPA before the new Con_strudion Contractor
performs, directs, or supervises any Work under this Consént Deéree.

4.- If EPA disapproves a proposed Supervisihg or Construction Contractor,
EPA will notify Performing Defendant in writing. Performing Defendant s':h_alf sui)rﬁit to EPA a
list of contractors, including the qualiﬁcations of each contractor, that would be accept_able to them
within 30 days of receipt of EI;A's disapproval of the contractor previously proposed. EPA will
provide writteﬁ noticé of thé names of any contractor(s) that it disapproves and an authorization to
proceed with respect to any of the other contractors. Performing Defcndant may select any
contractor from that list that is not disapproved and shall notify EPA of fhe name of the contractor
selected within twenty-(.)ne-(lZ 1) days of EPA'S authorization to proceed.
\ : 5. If EPA fails to provide written notice of its authoﬁzation to proceed or
disapproval as provided in this Paragraph and this failure prevents the Performing Defendant from

meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,
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Performing Defendant may seek relief under the provisions of Section XVII (Force Majeure)
hereof. |
i 1.  Remedial Design
1. No later than thirty (30) days after the Effective Date, Performing Defendant
shall submit to EPA a;nd the State a Preliminary Rémedial Design and a Healt.h and Safety Plan for
field design activities, if applicable, which conforms to the épplicablc Occupatioﬁal Safety and
Health Administration and EPA requirements including, but not limited to, 29 C.FR. section
| 1910.120. The Preliminary Remedial Design shall include, ata minimum, the following:
(1) désign criterid; (2) results of treatability studies; if any; (3) results of additional field samplirllg.
and pre-design work; (4) pr_bject delivery strategy; (5) preliminary plans, drawings and sketches; |
(6) required specifications in outline form; and (7) preliminary construction schedule. Upon
appfoval by EPA, both the Preliminary Remedial Design and the Health and Safety Plan shall be
-incorporated into and Becomé enforceable under this Céﬁéent D.ecree.
2. With_in forty-five .(45l) days after approval of the Preliminary Remedial
Design, the Performing Defendant shall submit to EPA and the State a Pre-Final Remedial _Design.
The Pre-Final Remedial Design submittal shall includé at a minimum the following: (1) final plaﬁs
and .speciﬁcations; (2) Operation, Majnten_ance and’ Monitoring Plan (“OMMP”), Cbnstruction
Quality Assurance Project Plan (“CQAPP”); (4) Field Sampling Plan (directed at measuring
progress towards meeting Performance Standards; and (5) Contingency Plan. The CQAP shall
detail the approach to quality assurance during construction activities at the Site.
3. Within thirty (30) days after approval of the Pre-Final Remedial Design, fhe

Performing Defendant shall submit to EPA and the State the Final Remedial Design.
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12.  Remedial Action
L Within 30 days after EPA approval of the Final Remedial Design,
Performing Defcndan_t shall submit to EPA and the State, a work plan for the performance of the -
Remedial Action at lthe Site (“Remedial Action Work Plan”). The Remedial Action Work Plan

shall provide for construction and implementation of the remedy set forth in the ROD and

| achjevement of the Performance Standards, in accordance with this Consent Decree, the ROD, the

SOW, and the design plans and specifications developed in accordance with the Reme_dia] Design
and approved by EPA. Upon its approval by EPA, the Remedial Action Work Plan shall be
incorporated into and become enforceable under this Consent Decree. At the same time as it
submits the Remedial Action Work Plan, Performing Defendant shall submit to.EPA and the State
a Health and Safety Plan for field activities rcduired by the Remedial Action Work Plan which

conforms to the applicable Occupational Safety and Health Administration and EPA requirements

including, but not limited to, 29 C.F.R. § 1910.120.

2. The Remedial Action Work Plan shall include the following: (1) the

schedule for completion of the Remedial Action; (2) method for selection of the contractor;

~ - (3) schedule for developing and submitting other required Remedial Action plans; (4) Final

‘Construction Quality Assurance Plan; (5) final construction water quality monitoring plan;

(6) methods for satisfying permitting requirements; (7) methodology for implementation of the
Operation and Maintenance Plan; (8) tentative formulation of the Remedial Action team;

(9) construction quality control plan (by constructor); and (10) procedures and plans for the
decontamination of equipment and the disposal of contaminated materials. The Remedial Aétion

Work Plan also shall include a schedule for implementation of all Remedial Action tasks identified
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in the; Remcdial Design and SOW and shall identify the initial formulation of the Perforr.ning.
Defendant’s Remedial Action Project Team (including, but not limitéd to, the Supervising
Contractor). |
| 3. Upon approval of the Remedial Action Work Plan by EPA, after a

3 reasonable opportunity for review and comment by the State, Performing Defendant _shall .
implement the activities required under the Remedial Action Work Plan. The Performing
Defendant shall submit to EPA and the State all plans, submittals, or other deliverables required
under the approved Remedial Action. Work Plan in accordance with the approved schedule for
review and approval pursuant to Section XI (EPA Approval of Plans and Oﬁer Submiésions).
Unless otherwise directed by EPA, Performing Defendant shall not commence physical Remedial ‘
Actién activities at the Site prior to approval of .th.e Remedial .Action Wofk Plan.

13. The Performing Defenda_ﬁt shall continue to implement the Remedial Action and
O&M unt.il th_; Pcrformancé Standards: are achieved and for so long théreafte; as is otherwise
required under this Consent Decree. |

14.  Modification of the SOW or Related Work Plans. ,

L. If EPA determines that modification to the work specified in the SOW

and/or _in work plans developed pursuant to the SdW is necéssary to achieve and maintain the
Performance Standards or to carry out and rﬁajntajn .the effectiveness of the remedy set forth in the
ROD, EPA may require that such modification be incorporated in the SOW and/or such work
blans. Provided, however, fhat a modiﬁcation may only be required pursuaht to this Paragraph to

the extent that it is consistent with the scope of the remedy selected in the ROD.
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2. | For the purposes of tﬁis Paragraph 14 and Paragraph 52 and 53 only, tl;e
“scope of the remedy selected in the ROD” shall mean remcdiaﬁon of cont'ami'na.ted marine
sediment in the Site by implementing the following key elements: site use restrictions, naturai
- recovery, enhanced natural recovery, sediment remedial action, and monitoring. These key
elements are more fully described iﬁ Sectipn 10 of the September 30, 1989 ROD, and include
achieving the cleanup objectives and performance standards provided in Section 10 of the ROD, as
further defined and descn'bed in Sections 7 and 8 of the 1989 ROD, the 1997 ESD, Sections III, IV,
and VI of the 2000 ESD, Sections IV and V of the 2002 ESD, and the 2063 ESD that provides for
excavation an.d removal of subsurface contaminated sédiment. |

3. If Performing Defendant objects to any modilﬁcatio,n determined by EPA to
be necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to Section XIX
| (Dispute Resolution), Parégraph 70 (record review). The SOW and/or related work plans shall be
modified in accordance with final resolution of the dispute: | |

-~ 4, Performing Defendant shéll implement any work required by any

modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph.

5. Nothing in this Paragraph shall be construed to limit EPA's authority to
require perfofmance of further response actions as otherwise provided in this Consent Decree.

15, | Pgrfomﬁng Defendant ackno;avlédges and .agrees that .nothing in this Consent

Decree, the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty
or representation of any kind by Plaintiff that compliance with the work requireménts set forth in

the SOW and the Work Plans will achieve the Performance Standards.
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16. 1. Performing Defendant shall, prior to any off-Site silipment of Waste
_ Material. from the Site to an out-of-state waste manégement facility, provide written potiﬁcation to
the appropriate state environmental official in the receivi'ng facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. Howevc'r, this notification requirement shall not
apply to any off-Site shipments when the total volume of all such.shipments will not exceed 10
cubié‘yards. |

(1) The Performing Defendant shall includé in the written notification
the following information, where available: (1) the name and location of the facility to.whiéh the -
Waste Maten'al is to be shipped; (2) the type and quanﬁty of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Matgrial; and (4) the method of trahspéﬁation.
Thc Performing Defendant shall notify the stafe in which the planned receiving facility is loéated
of major changes in the shipment plan, such as a decision to ship the Waste Material to another
facility within the same state, or to a facility in another state.

- (2) The identity of the recei\‘/ing facility and state will be determined by
the Performing Defendant follqwing the award of the contréct fof Remedial Action construction.
The Performing Defendant shall provide the information requireq by 'Paragraph 16.1 as soon as
practicable after the award of the cdntract and before the Waste Material is actually shipped.

2. Before shipping any hazardous substapccs, pollutants, or éontaminants
from the Site to an off-site location, Performing Defendant shall obtain EPA’s certification that the
proposed receiving facility is operating in compliance with the requirements of CERCLA Section

121(d)(3) and 40 C.F.R. 300.440. Performing Defendant shall only send hazardoqs substances,
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pollutants, or contaminants from the Site to an off-site facility that complies with the requirements
of the statutory provision and regulations cited in the preceding sentence.
VII. REMEDY REVIEW
17.  Periodic Review. Performing Defendant shall conduct any studies and
investigations as reqliested by EPA, in order to permit EPA to conduct re{/iews of whether the
Remedial Action is protective of hluman health and the environment at least every five years as
required by Section 121(c) of CERCLA and any applicable regulations.

18. EPA Selection of Further Response Actions. If EPA determines, ét any time, that
the Remedial Action is not protective of human health and the environment, E.lPAlmay select
further response actions for the Sité in accordance with the requirements of CERCLA and the
NCP. |

1_9. Opportunity To _Commeﬁt. Performing Defendant and, if required by Sections
_ 113(k)(2) or 117 of CERCLA, the public, will be-p_ro_vidcd with an op‘portum'ty_to comment on any
further response actions prqposed by EPA as a result of the review conducted pursuant to Section
12i(c) of CERCLA and to submit written comments for the record during the comment period.

20. Performing Defendant's Obligation To Perform Further Response Actions. If EPA
' selcc;s further response actions for the Site, thé Perfbrming Defendant shall uricfextake such further
response actions to the exient that the re-opener conditions in Pﬁragmph §Q or Paragraph 87
(United States' reservations of liability based on unknown conditions or new information) are
satisfied. Performing Defendémt may invoke the procedures set forth iﬁ Secﬁon XIX (Dispute
Resolution) to dispute (1) EPA's determination that £he réopener conditions of lParagraph' 86 or

Paragraph 87 of Section XXI (Covenahts Not To Sue by Plaintiff) are satisfied, (2) EPA's
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determination that the Remedi.al Action is not protectivc of human health and thé enviroﬁment, or
(3) EPA's selection of the further response actions. Disputes pertaining to the whether the
Remedial Action is protective or to EPA's selection of further response actions shall be resolved
pursuant to Paragraph 70 (record review).

21. Subrﬁissioﬁs of Plans. If Performing Defendant is required to perform the further
response actions pPrsudnt to Paragraph 20, it shall submit a plan for such work to EPA for
approval in accordance with the procedures set fonh in Scction VI (Performance of the Work by
Performing Defendant) and shall implement the plan approved by EPA in accordance with the
provisions of this Decree. |

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA A&ALYSIS

22. Perfonﬁing Defendant s.hall use quality assurance, quality Controi, and chain of
custody procedures fof all treatability; design, compliance and rhonitodng samples in accordance
with “EPA Reqqiremerits for Quality .Assurarllce Projeét Plans (QA/RS)” (EPA/240/B-01/003,
March 200i), “Guidance for Quality Assurance Project Plans (QA/G-5)” (EPA/660/R-98/018,
Februa'ry 1998), and subsequent amendmeﬁts to such guidelines upon notification by EPA to
Performing D_cfendaht of such amendinént. Amended guidélines shall apply only to proceﬁures
conducted after such notification. Prior to the commencement of any monitoring project under this |
Consent Decrée, Performing Defendant shall submit to EPA for app'rm./al, after a réasonable
oppqrtun_ity for review and comment by the State, a Quality Assurance Project Plan (“QAPP”) that
is éonsisten_t.with the SOW, and the NCP. If relevant to the proceeding, the Parties agree that
validated sampling data generated in accordgmce with the QAPP(s) and reviewed and approved by

EPA shall be admissible as-evidence, without objection, in any proceeding under this Decree.
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Performing- Defendant shall ensure that EPA personnel and its authorized representatives are-
ailowed access at reasonable times to all laboratories utilized by Performing Defendant in
implementing this Consent Decfee. In addition, Performing Defendant shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant to the QAPP fér quality
assurance monitoring. Performing Defendant shall ensure that the laboratories it utilizes for the
analysis of samples taken pursuant to this Decree perform all analyses according to accepted EPA
methods. Accepted EPA methods consist of those methods which are’documented in the “Con;ract
. Lab Program Statement of Work for Inorganic Analysis” and the “Contract Lab Program Statement
of Worklfor Organic Analysis,” dated February 1988, and any amendmcnis made thereto during t_he
.'co.urse of the implementation of this Decree; however, upon approval by EPA, after 6pportunity' for
- review and commént by the State, the Performing Defendant may use other analytical methods
which are as strinéent as or more stringent than the CLP- approved methods. Perfdmling
Defendant shall ensure that all laboratories it uses for analysis of samples takep pursuant to this
Consent Decree participate in an EPA or EPA-equivalent QA/QC program. Performing Defendant
shall only Lise laboratories that have a dof:umerited Quality System which complies with
ANSI/ASQC EA4-1994, “Specificétions and Guidelines for Quality ISystems for Environmental Data
Collection and Environmental Technology Programs,” (American National Standard, J énuary-S,

| 1995), and “EPA Réquirements for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002,
March 2001) or equivalent documentation as determined by EPA. EPA may consider laboratories
accredited under the National En;/ironmental Laboratory Accreditation P.rogram (NELAP) as

meeting the Quality System requirements. Performing Defendant shall ensure that all field
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methodologies utilized in-collecting samples for subsequent Ianalysis pursuant to this Decree will
be conducted in accordance with the procedures set forth in the QAPP approved by EPA.

23. Upon request, the Performing Defendant shall allow split or duplicate sémples to be
taken by EPA or its authorized representatives. Performing Defendant shall notify EPA not less
‘than 28 days in advance of any sample collection activity unless shorter notice is agreed to by EPA.
In addition, EPA shall have the right to take any additional samples that EPA deems necessary.
Upon request, EPA shall allow the -Pcrforming Defendant to take split or duplicate samples of any
samples it takes as part of the Plaintiff's oversi gh't of the Performing Defendant’s implementation
of fhe Work.

24, Performing Defendant shall submit to EPA four (4) copies of the results of all
- sampling and/or tests or other data obtained or generated by or on behalf Qf Performing Defendant
witﬁ respect to th¢ Site and/or the ixﬁplementation of this Consent Decree unless EPA agrees:
otherwise.

- 25.  Notwithstanding any provision of this Consent Decree, the United States hcfeby _
rgtains all of its information gathering and inspection authorities andl rights, including enforcement
actions related thereto, under CERCLA, RCRA and any other applicablé statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS

_ 26.  If the Middle Waterway Problem Area, a portion thereof, dr any other property
where access and/ér land/water use restrictions are needed to imple;ment this Consent ]jecree, is
owned or controlled by any of the Settling Defendants, such Settling Defehdants shall:

1. commencing on the date of lodging of this Consent Decree énd subject to

- the provisions of Paragraph 27, provide the Performing Defendant and the settling defendants
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_performing remedial activities under the MWAC Consent Decree and their contractors with access
_ at all reasonable times to prop.ert'y owned or controlled By any of the Settling Defehdants within the
Middle Waterway Problem Area for the purpose of conducting remedial activities, ipcluding
operations, maintenance 6r monitoring activities, conducted under the MW AC Consent Décree or
this Consent Decree; and commencing on the date of lodging of this Consent Decree, provide the
United States and its representatives, including EPA and its contractors, with access atl all
reéso_nablc times to the Middle Waterway Problem Area, or such other property, for the purp’oéc of -
- conducting ény activity related to this Consent Decree including, but not limitcd to, the following
“activities: | |
(1) Monitoring the Work, inf:luding remedial action and operation and
maintenance of remedial actions performed in Areas A, B and C of the Middle Waterwayl
Problem Area; |
2) Verifying ainy data or infonhation sul_5rnitted to the United States
pursuant to this Consent Decree or the MWAC Consent Decree;
3) Conducting investigations _felz;ting to contamination at or near the
Middle Waterway Problem Area;
(4) Obtaining samples;
(5)  Assessing the need for, planm’r’:g,. or implementing additionall
response actions at or near the Middle Waterway Problem Ar’ea;
| (6) - Implementing the Work, including remedial action and operation and
maintenance of remedial actions performed in Areas A; B and C of the Middle Waterway |,

Problem Area, pursuant to the conditions set forth in Paragraph 90 of this Consent Decree;
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(7) - Inspecting and copying recores, operating logs, contracts, or other
documents maintained or generated by Settlirrg Defendants or their agenis, consistent with
"Section XXIV (Aceess to Information);
8) Aseessing Settling Defendants’ compliance with this Consent
Decree; and
)] Determining whether the Middle Waterway Problem Area or other
property is being used in a manner that is prohibited or restricted, or that may need to be
prohibited or restric;éd, by or pursuant to this Consent Decree;
2. commencing on the date of lbdging of this Consent Decree, refrain from
. using the Middk Waterwey Problem Area or such other property, in any manner that would
interfere with or ad_ver’sely affect the implementation, integrity or protectiveness of the.remediel
measures to be performed pursuant to this'Co.nser_lt Decree or the MWAC Consent Decree. Such
restrictions include,.but are not lirrlited to (1) reducing r)otential-exposure of marine organisms to
contaminated sediments disposed ef and er confined by capping, and (2) reducing potential
expesure to marine organisms to contaminated sediments left in place in the I\/Iiddle Waterway,
and
3. at EPA’e request execute and reeord in the Auditor’s dfﬁce of Pierce
. County, State of Waehington, a restrictive covenant authorized by MTCA and that complies with
the form and content contained in WAC 173-340-440 that (i) grants a right of access for the
'purpose of conducting any activity related to this C/ensent Decree inc'luding, but not limjted to,
those activities listed in Paraéraph 26.1 of this Consent Decree, and (ii) grants the right to enforce

the land/water use restrictions listed in Paragraph 26.2 of this Consent Decree, or other restrictions,
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including any that mey be required by WAC 173-340-440, that EPA determines afe necessary to
implement, ensure nonfinterference with, or ensure the protectiveness of the remedial measures to
be performed pursuant to this Consent Decree. Such Settling Defendants shall grant the access
rights and the rights to enforce the land/water use restrictions to (i) the United Stétes, on behalf of
EPA, and its representatives, (ii) the State and its representatives, (iii) the other Settling Defendants
and their repre'_sentati\}es, and/or (iv) other appropriate grantees. Such Settling Defendants shall,
within 45 days of EPA’s request, submit to EPA for review and approval with respect to such
properfy a draft of sueh MTCA restrictive covenant. | |

| Witl-1in 15 days of EPA's approval and acceptance of such MTCA restrictive covenant, Settling

~ Defendants shall execute and record in the Auditor’s Office of Pierce County, State of Washington,
the EPA approved MTCA restrictive covenant. EPA anticipates that such a r-estrictive.c.ovenant '
might only be neeessary in the Middle Waterway Problem Area where Waste Materials are capped
in place as part of remedial ae_tion undertaken pursuant to this Consent Decree or the MWAC

. Consent Dw@é. -

"27.  EPA and Settling Defendants acknowledge that some or all of the properties
affeeted by this Section include businesses and governmental operations. EPA and Settling
Defendants acknowledge that the right of access provided.by this Section should be exercised at
- reasonable tirﬂes for a reasenable duration and in a way that minimizes interference with the

operation of those operations to the extent practicable. Because of salmonid and bull trout listinge
‘under the Endangered Species Act, Remedial Action may need to (.)c'cur during day and/or night.
Performing Defendant or its rcprceentatives shall use best efforts to provide five (5) working days’

notice to the Settling Defendant(s) affected by this Section, and to coordinate Remedial Action
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with ongoing opérations and other remedial actions occurring within the Middle Wafcrway
Problem Area or an adjacent Waterway, but lack of notice shall not alter in any way such Settling
Defendant’s(’) obligation to provide access under this Section. A Settling Defendant shall not be
required to provide MWAC or its contractor access for staging remedial action in Areas A .and B of
the Middle Waterway Problem Areé unless MWAC has in good faith attembtcc_l to coordinate with
such.Settling Defendant. If access or easements to properties owned or controlied by the.settling.
defendants to the MWAC Consent Decree are required to implement the Remedial Action, the
Pérfonﬁing Defendant shall not be required to pay money in consideration for such access or
easements.

28.  If the Site, or any other property where access and/or land/water use restrictions are _
needed to implcment this Consent Decree, is owned or controlled by.persons other than any of the
Settling Defendaﬁts or MWAC, Performing Defendant shall use best efforts to secure from such
persons:

1. an agreement to brovide access thereto for Performing Defendant, as well as
fbr the United States on behalf of EPA, and the State,'as well as their representatives (including
contractors), for the purpose of conducting any activity related to fhis Consent Decree including,
but nlot' limitéd to, those activities listed in Paragraph 26.1 of this Consent Decree;

2. an agreement, enforceable by the Perfomﬁr.lg Defendant and the United |
_ Statés, to refrain from u’sing the Site, or spch other property, in any mannér that would interfere
* with or adversely affect the implementation, integrity, or .profectiveness of the remedial measures
to be perforr.nedlpursuant to this Consent Decree. Such restrictions include, but are not l.imited to

restrictions established by Paragraph 26.2 of this Consent Decree; and
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3. Within forty-five (45) days of EPA’s request, Performing Defendant shall
submit to EPA for approval a restrictive covenant authorized by MTCA and that complies with the

form and content contained in WAC _173-340-440 that (i) grants a righf of access for the purpose of

.. conducting any activity related to this Consent Decree including, but not limited to, those activities

listed in Paragraph 26.1 of this Consent Decree, and (ii) grants the right to enforce the land/water
use restrictions listed in Paragraph 26.2 of this Consent Decree, or other restrictions, including any .
fhat may be required by WAC 173-340-440, that EPA determines are necessary to implement,
ensure non-interference with, or ensure the protectiveness of the remedial measures to be

- performed pursuant to this Consent Decree. Such Performing Defendant shall grant the access
rights and the rights to enforce the land/water use restrictions to (i) the United States, on behalf of
EPA, and its-rcpreseﬁtativés,_ (ii) the State and its representatives, (iii) the Performing Defendant
and its representatives, and/or (iv) other appropriate grantees. 'Performin'g Dgfendant shall, within
45 days of EPA’s request of entry of this Consent Decree, sﬁbmit to EPA for review and approval
with respect to such préperty a draft of such MTCA restrictive covenant.

: ._ Within 15 days of EPA's approval and acceptance of the draft MTCA restrictive covenant,
Perfofming Defenldant shall execute and record in the Auditor’s Office of Pierce County, Staté of
Washington, the EPA approved MTCA restrictive covenant.

29.  For purposes of Paragraphs 27 and 28 of this Consent Decree, “best efforts”
includes the payment of reasonable sums of money in consideration of access,l.access easements,
land/water use restrictions, ahd/or restrictive covenants, and/or an agreement to rcleasc_: or
subordinate a prior lien or encumbrance. If (a) any access or land/water use restriction agreements

required by Paragraphs 28.1 or 28.2 of this Consent Decree are not obtained within 45 days of the
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date of entry of ttlis Consent Decree, or (b) any access eéé.emetlts or restrictive covenants required

| by Paragraphs 28.3 of this Consent Decree by the date and as required by this Consent Decree,
Performing Defendant shall'promptly notify the United States in writing, and shall include in that

- notification ;41 summary of the steps that Performing Defendant has taken to attempt to comply with
Paragraph 28 of this Consent Decree. The United States may, as it deems appropriate, assist
Performing Defendant in obtaining access or land/water use restrictions, either in the form lof
contractual agreements or in the form of easements running with the land, or in obtatriing the
release or subordination of a prior lien or encumbrance. Performiné Defendant shall reimburse the
United States in accordance with the ptocedurcs in Section XVI (Payments for Response Costs),
for all costs i_ncu:red,' direct or indirect, by thé United Stétes_ in obtaining such access and/or
land/water use restrictions including, but not limited to, the cost of attorney time and the amount o'f
monetary considération paid or ju.st compensation._

30. Performing Defendant may seek relief under the provisions of Section XVIII (Force
Majeure) of this Consent Decree for any delay in the p.erformance of Work resulting frbtn failure to
obtain, or a delay in obtaining, any access required for the Work provided the Performing
Defendant has met its requirements under this Section.

| 31.  If EPA determines that land/water use restrictions in the form of state or local laws,
regtllations, ordinztnces or other governmental controls are needed to implement the remedy
selected in the ROD, ensure the_integx‘ity and protectiveness thereof, or ensure non-tnterference
thérewith, Settling Defendants shall cooperate with EPA‘s.éffoxts to secure such governmental

controls.
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32. | Notwithstanding any provision of this Consent Decree, the United States retains all
of its access authorities and rights, as well as all of its. rights to require land/waicr use restrictions,
including enforcement authorities related thereto, under CERCLA, RCRA and any other applicaBle
statute or regulations. |

X. REPORTING REQUIREMENTS

33.  In addition to any other requirement of this Consent Decree, Performing Defendant

shall submit to EPA and the State four (4) copies of written fnonthly progress reports that:

| (a) describe the actions which have been taken toward achieving compliance with this Consent

Decree during the previous month; (b) include a summary of all results of sampling and tests and
all other data received or generated by Performing Defendant or its contractors or agents in the

previous month; (c) identify all work plans, plans and other deliverables réquired by this Consent

. Decree completed and submitted during the previous .mon'th; (d) describe all actions, including, but

not limited to, data collection and implementation of work plans, which are scheduled for the next
six weeks and provide other information relating to the progress of construction, including, but not

limited to, critical path diagrams, Gantt charts and Pert charts;'(e) include information regarding

. percentage of completion, unresolved delays encountered or anticipated that may affect the future

schedule for implementation of the Work, énd a description of efforts made to mitigate those

delays or anticipated delays; (f) include any modifications to the work plans or other schedules that

~ Performing Defendant has proposed to EPA or that have been approved by EPA; and (g) describe

all activities undertaken in suppbn of the EPA Community Relations Plan during the previous
month and those to be undertaken in the next six weeks. Performing Defendant shall submit these -

progress reports to EPA and the State by the tenth day of every month following the lodging of this |
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Consent Decree until EPA notifies the Performing Defendant pursuant to Paragraph 53.2 of
Section XIV (Certification of Completion). If requested by EPA , Performing Defendant shall also
pfovide briefings for EPA to discuss the progress of th¢ Work.

34. The Performing Defendant shall notify EPA of any change in the schedule described
in the mohthly progress report for the performance of any activity, including, but not limited to,
data colleétion and implementation of work plans, no later than seven days pﬁor to the
- -performance of the activity.

35.  Upon the occurrence of any event duﬁng performance of the Work that Performing
Defendant is required to réport pursuant to Section 103 of CERCLA or Section 304 of the -
Emergency Planning and Community Right—tb-know Act (EPCRA), Performing Defendant shall
within 24 hours of the onset of such event orally notify the _EPA Project Coordinatdr or the |
Alternate EPA Project Coordinator (in the event of the unavajlability of the EPA Project
Coofdinator),,or, in the event that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region 10, United States
Environmental Protection Agency at its current number, (206) 553-1263, or its phone number at
the date of such release. These reporting requirements are in additi;)n to the r_eporting ‘requ_i_red by
CERCLA Section 103 or EPCRA Section 304.

| -36. . _Withinl20 days of the onset of such an event, Performing Defendant, shall furni.slil to
Plaintiff a written feport, signed by Performing Defendant’s Project Coordinator, setting forth the

~ events which occurred and the measﬁres taken, and to be tﬁken, in response thereto. Within 30

days of the conclusion of such an event, Performing Defendant shall submit a report setting forthl

all actions taken in response thereto.
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37.  Performing Defendant shall submit.fou.r (4) copies of all plans, reports, and data
required by the SOW, the Remedial Action Work Plan, or any other approved plans to. EPA in
aécordance with the slchedulcs set forth in such plans. Performing Defendant shall siniﬁltaneous]y
© submit 1 cbpy of all such plans, reports and data to the Stafe énd one copy. to the National Oceanic
and At.mosphcric Administration on behalf of the Natural Resource Trustees. Upon request by
EPA, Settling Defendants shall submit in electronic form all portions of any report or other
deliverable Settling Defendants are réquircd to submit pursuant to the provisions of this Consent
Decree. |

-38.  All reports and other documents submitted by Performing Defendant to EPA (other
|  than the monthly progressl reports referred to aboye) Whi(_:h purport to document Performing
' Défendant’s- compliance with the terms of this Consent Decree shall be signed by an authorized -
representativ¢ of the Performing ljeféndant.
- XI. EPA A_PPROVAL OF PLANS AND OTHER SUBMISSIONS ~

39.  After review of any plan, report or other item which is.required t6 be submitted for
- approval pursuant to this Consent Decree, EPA, after reasonable opportunity for réview and
cdmrhcﬁt by the Staté, shall: (a) approve, in whole or in part, the submission; (b) appfovc the
-submissioﬁ upon speciﬁed- conditions; (c) modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, direqting thé.t the Settling Defendants modify
the submission; or (e) any combination of the. above. However, EPA shall not modify a

. submission without first providing Settling Defendants at least one notice of deficiency and an
opportunity to cure within 30 ciays, except where to do so would cause serious diémption to the

Work or where previous submission(s) have been disapproved due to material defects and the
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deficiencies in the submission under consideration indicate a bad faith lack of effort to submit an
acceptable deliverable.

40. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 39(a), (b), or (c), Settling Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only to their
right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)
with respect to the modifications or conditions made by Ef’A. In -the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 39(c) and the submission has a material
defect, EPA retains its right to scek sﬁpulatéd penalties, as provided in Section XX (Stipulated
Penalties). Performing Defendant may invoke the Diépute Resolution procedures set forth in
Section XIX (Dispute Resolution) with respect to EPA’s deterxniriétion that the submission ha} a
- matérial defect or deficiency.

41.  Resubmission of Plans.

1. Upon receipt o_f a notice of disapproval purs_uant to Paragraph 39(d), Settling
Defendants shall, within 21 days .or such longer time as specified by EPA in suéh notice, correct
.the deficiencies and resubmit the plan, report, or oth_cr.item for approval. Any stipulated penalties
applicable to the submission, as provided in Section XX, shall accrue during the 21 day period or
cherwise speciﬁed'p.eriod but shall not be payable unless the resubmission is disapproved or
‘modified due to.a material defect as provided in Paragraphs 42 and 43.

2. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 39(d), Settling Defcndants shall proceed, at the direction of EPA, to take any action

required by any non-deficient portion of the submission. Implementation of any non-deficient
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poﬁion of a submission shall not relieve Performing Defendant of any liability for stipulated
penalties under Section XX (Stipulated Penaities).

42.  In the event that a resubmitted plan, report or other item, or portion thereof, is
disépproved by EPA, EPA may again require the Settling Defendahts- i_o correct the deﬁ(;iencies, in |
accordance with the preceding Paragraphs. EPA also retains the right to modify or develop the
plan, report or other item..Settling Defendants shall implement any such plan, report, or item as.
modified or developcd'by EPA, subject only to their right to invoke the procedures set forth in
Section XIX (Dispute Resolution). |

43, If upon resubmission, a plan, report, or item is disapproved or modified by EPA du¢
to a material defect, Settling Defendants shall be deemed to have failed to submit such plan, répdrt, :
or item timely and adequately unless the Settling Defendants invoke the dispute resolution
procedures set férth in Section XIX (Dispute Resolution) and EPA's action is overtﬁmed pursuant
Fo th,at'Se'ct'ion. The i)rovisions of Section XIX (Dispute Resolution) and SectioanX (Stipulalted
Penalties) shall govern the implementation of the Work and accrual and payment of any stipulated
penalties during Dispute Resolution. If EPA's disapproval or modification is-upﬁcld, stipulated
penalties shall accrue for such violation as provided in Section XX.

44. All plans, reports, and other items required to be- submitted to EPA under t_his
Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent |
Decree. In the event EPA approves or modifies a portion of a .plan, report, or other iteﬁ reéuired
to be spbmitted to EPA under this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree. -
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| XII. PROJECT COORDINATORS

45.  Within 20 days of lodging this Consent Decree, Performjng Defendant and EPA
will notify each other, in writing, of the name, address and tcle[.)hone number of their respective
designated Project Coordinators and Alternate lProject' Coordinét(;rs. If a Project Coordinator or
Alternate Project Coordinator initially designated is changed, the identity of the successor will be
giQen to the other Parties at least.5 working days before the changes occur, unless impracticable,
but iﬁ no event later than the actual day the change .is made. The Performing Defendant’s Project
Coordinator shall be subject to disapprovﬁl by EPA and shall have the technical expertise sufficient
to adequately oversee all aspects of the Work. The Performing Defendant’s Project Coordinator
shall not be an attorney for the Perfqrﬁxing Defendant in this fnattq. He or she may assign ofher
representéﬁves, including _6ther contractérs, to serve as a Site 'rcpresiéritafive for oversight of
performance of daily operations during remedial activities.

46.  Plaintiff may designafe other representatives, including, but not limited to, EPA
employees, and federa'l. contractors and consultants, to observe.and'moni'tor the progress of any
activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and Alternate
Project Coordinator shall have the aufhority lawfully vested in a Remedial Project Manager (RPM) :
and an On-Scene Coordinator (OS.C) by the National Contingenéy Plan, 40 C.F.R. Part 300. In
addition, EPA's Project Coordinator or Alternate Project Coordinator shall have authority,
consistenf with the National Contingency Plan, to halt any Work required by this Consent Decree
and to takg any necessary respdnsc action when s/ﬂe determines that conditions at l.the Site
constitute an emergency sifuation or may present an immediate threat to public health or welfare or

the environment due to release or threatened release of Waste Material.
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47.  EPA's Project Coordinator and the Performing Defendant’s Project Coordinator will
meet, at a minimum, on ‘a monthly basis.
XIII. ASSURANCE OF ABILITY TO COMPLETE WORK
48.  Within 30 days of entry of this Consent Decree, Performing Defendant shall
establish and maintain financial security in the amount of $1.6 million in one or more of the
following forms:
L. A surety bond guaranteeing performance of the Work;
2. One or more irrevocable letters of credit equalling the total estimated cost of
the Work;
3. Atrust fund;
4, A guarantee to perform the Work by one or more parerit corporatiohs or

subsidiaries, or by one or more unrelated corporations that have a substantial business relationship

~ with the Performing Defeﬁdant;_ or

5. A demonstration that the Perfonhing Defendant satisfies the requirements of
40 C.F.R. Part 264.143(f) or 40 CF.R. 258.74 ;.

49.  If the Performing Defendant seeks to demonstrate the abiiity to complete the Wor_k
through a guarantee by a third party pursuant to Paragraph 48.4 of this Consent Decree, Performing
Defendant éha]l demonstrate thai the guarantor satisfies the requirements of 40l C.ER. Part
264.143(f). If Performing Defeﬁdant seeks to derhoﬁstrate its abilit); to complete the Work by
means of the ﬁn.ancial test or the corporate guarantee pursuant to Paragr_aph 48.4 or 48.5, it shall

resubmit sworn statements conveying the information required by 40 C.FR. Part 264.143(f)

.annually, on the anniversary of the Effective Date. In the event that EPA determines at any time
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that the financial assurances provided pursuant to this Section are in.adequate, Performing
Defendant shall, within 30 days of receipt of notice of EPA’s determination, obtain and present to
EPA for af)proval one of the other forms of financial assurance listed in Paragraph 48 of this
Consent Decree. Performing Defendant’s inability to demonstrate financial ability to complete the
Work shall not excuse performance of any activities required under this Consent Decree.
50. If Perforr_riing Defendant can show that the estimated cost to complete the remaining.
Work hasl diminished below the amount set forth in .Paragraph 48 above after entry of this Consent
Decree, Perfonmﬁg Defendant may, on any anniversary date of entry of this Consent Decree, or at
any other time agreed to by the Parties, reduce the amount of the financial security provided under
this Section to the estimated cost of the remainiﬁ'g work to be performed. Pe&omﬁng Defendant
|  shall submit a proposal for such reduction to EPA, in accordance with the requirements of this
Section, and mi;_y reduce the aniqunt of the security 'upon-approval by EPA. In the event of a.
djspute, Performing Defendant inay reduce the amount of the securi.ty in accdrdancé with the final
administrative or judicial decision resolving the dispute.
51.  Performing Defendant may change the form of financial assurance pr_ovidcd under
-this Section at any time, upon notice to and approval by EPA, provided that the new form of
assurance méeté the requirenients of this Sec'tion. In the event of a diépute, Performing Defendant
| rhay' change the form of the financial assurance only in accordaﬁce with the final administrative or
* judicial decisibn resolving the dispute.
X1V. CERTIFICATION OF COMPLETION

52. Completion of the Remedial Action.
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L. Within 90 days after Performing Defendant concludes that the Remedial
Action has béen fully performed and the Performance Sfandards have been attained, Performing
Defendant shall schedule and conduct a pre-certiﬁcation inspection to be attended lby Performing |
Defendant and EPA. If, after the pre-certification inspection, the i’erforming Defeﬁdant still
beliévcs that the Remedial Action has been fully performed and the Performance Standards have
been attained, it shall submit a written report requésting certification to EPA for approval, with a
copy to the State, pursuant to Section XI (EPA Approval of Plans and Other Submissions) within
30 days of thé inspéction. In the report, a rcgisteréd professional engineer and the Performing
‘Defendant's Project Codrdinator shall state that the Remedial Action has been completed in full
satisfaction of the requi_rements of this Consent Decree. The written report shall include as-built
drawings signed and stamped by a professional engiﬁeer. The feport shall contain the following
* statement, signed by a responsible official of the Performing Defendant or the Performing
Defendant’s Project Cpordinator:-
To the best of my knowledge, after thorough investigation, I certify that the
" information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations. :

If, after completi_(‘)n of the pre-certification inspection and receipt and review of thé Written report,
EPA after reaéonable opportunity to review.and comment by the State, determines that the
Remedial Action of any portion thereof has not been completed in accordance with this Consent
Decree or that the Performance Standards have not been achieved, EPA will notify Performing

. Defendant in writing of the activities that must be ﬁndertaken by Performing Defendant pursuant to

this Consent Decree to complete the Remedial Action and achieve the Performance Standards.
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Provided, however, that EPA may only require Performing Defendant to perform such activities
pursuant to fhis Paragraph to the extent that such activities are consistent with the “scope Qf the
remedy selected in the ROD,” as that term is defined in Paragraph 14.2. EPA will set foxfh in the
notice a schedule for performancé of such activitiés consistent with the Consent Decree and the
SOW or require the Performing Defendant to submit a schedule to EPA for appro-val pursuant to
~ Section XI (EPA Approval of Plans and Other Submissions). Performing Defendant shall ;;erform '
all activities described in the notice in accordance with the speciﬁéations and schedules established
purs'uan_t to this Paragraph, subject to its right to invoke the dispute resolution procedures set forth
in Section XIX (Dispute Resolution).

. 2. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and aftef a reasonable opponunity for review and comment by the
State, that the Remedial Aétion has been performed in accordance with this Consent Decree and
that the Performance Standards have been achieved, EPA will.so certify in writing to Perfémling
Defendant. This certification shall constitute the Ccrtiﬁcation’ of Completion of the Remedial
_Actioﬁ fbr purposes of this Consent Decree, including, but not limited to, Section XXI (Covenants
Not to Sué by Plaintiff). Cerﬁﬁcation of Completion of the Remedial Action shall not affect
Performing Defendant's obligations under this Consent Decrée.

53.  Completion of the Work.
L. Within 90 days after Performing Defendant concludes that all phases of the
Work (including O & M), have been fﬁlly performed, Performing Defendant shall schedule and
conduct a pre-certification inspection to be attended by Performing Defendant and EPA . If, after

the pre-certification inspection, the Performing Defendant still believes that the Work has been

CONSENT DECREE

FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE
MIDDLE WATERWAY PROBLEM AREA

'OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE 46



fully performed, Performing Defendant shall submit a written report by a registered professional
engineer stating that the Work has been completed in full satisfaction of the requirements of this
Consent Decree. The report shall contain the folldwing staternent, signed by a responsible official
of the Performing Defendant or the Performing Defendant's Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations. '

If, after review of thé written report, EPA, after reasonable opportunity to review and comment by
Fhe State, determines that any portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify Performing Defendant in writing of the activities that rﬁust be
undertaken by Performing Defendant pursuant to this Consent Decree to complete the Work.
Provided, however, that EPA may only require Performiﬁg Defendant to perform such activities
pursuant to this .Paragrz.lph to the extent that such activities are consistent with the “scope bf the
remedy selected in the ROD,” as that term is defined in Paragraph 14.2. EPA will set forth in the
notice é schedule for performance of such activities consistent with the Consent Decree and the
SOW or require the Performing Defendant to submit a schedule to EPA fér approval pursuant to
Section XI (EPA Approval of Plans and Other Submissions). Perfomﬁng Defendant shall perform-
all activities described in the notice in.aécordance with the spcciﬁcations and schédules established
therein, subject to it.s right to invoke the dispute resolution pfoéedures set forth in Sccti_on XIX
(Dispute Resolution).

2. If EPA .concludes,- based on thé initial or any subéequentfeduest. for

Certification of Completion by Performing Defendant and after.a reasonable opportunity for review
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and comment by the State, that the Work has been performed in accordance with this Consent
Decree, EPA will so notify the Perforfning Defendant in writing.
XV. EMERGENCY RESPONSE

54.  In the event of any action or occurrence during the performance of the Work in Area
_ C of the Middle Waterway Problem Area which causes or fhréatens a releése of Waste Material
from the Site that constitute;s an emergency situation or may present an immediate threat to pub_lié
health or Qelfafe or the enVironment, Perfonning Defendant shall, subject to Paragraph 53,
inimediately take all appropriate action to prevent, abate, or minimize such release or threat of
release, énd shall immedigtely notify the EPA's Project Coordinator, or, if the Project Coordinator
is unavailable, EPA's Alternate Project Coordinator. If neither of these persons is availabie, the
Performing Defendant shall notify the EPA Emergency Response Unit, Region 10. Performing
Defendant shall fake such actions in consultation with EPA’s Project Coordinator or other available
authorized EPA officer and in accordance with all applicable provisions of the H(T,alth and Safety
Plans, the Contingency Plans, and any other épplicable plans or documents developed pursuant to
the SOW. In the event that Performing Defendant fails to take appropriate response action as
required by this Section, and EPA takes such action instead, Performing Defendant shall reimburse
EPA all costs of the response action not inconsistent with the NCP pursuant to Section XVi
(Reimbursement of Response Costs).

55. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United States a) to take all appropriate action to protect human health and
* the environment or to prevent, abate, r¢spond to, or minimiie an actual or threatened fel'_éase of .

Waste Material on, at, or from the Site, or b) to direct or order such action, or seek an order from
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the Court, to protect human health and the cn'virolnment or to prevent, abate, respond to, or
minimize an actual or threatened release of Waste Material on, at, or from the Site, subject to
Section XXI (Covenants Not to Sue by Plaintiff).
XVI. PAYMENTS FOR RESPONSE COSTS
56. Pam;enf By and Certification of Settling Defendants

1. Witﬂin fifteen (15) days of the entry of this Consent Decree, each Settling
Defenaant shall provide the United States With proof that it has deposited its fespective share of
funds that shall équal no less than $1,300,000.00 into the appropriate account as follows:

a. if the MWAC Consent Decree is entered simultaneously with, or prior to,
this Consent Decree, then within fifteen (15) days of entry of this Consent Decree, each Settling
Defendant shall provide the United States witﬁ proof that each has deposited its respective share; of
$1,300,000.00 into the MWAC Trust Account;

b. if the MWAC Consent Decree is not entered simultgﬁeously with, or
prior to, this Consent Decree, then within fifteen (15) days of entry of this Consent Decree, each
Settling Defendant shall provide the United States with proof that each has deposited its respective
share of $1,300,000.00 into a dedicated interest-bearing cécrow account in a federally-insured bank
duly chartered .in the State of Washington, and within fifteen (15) days of entry of the MWAC
Consent Deérce, the Settling Defendant shall provide the United:Statcs with proof that the funds in
the dedicated escrow account have been distributed to the MWAC Trust Account; or

c. if the MWAC Consent Decree is not enterqd, the Settling Defendants
shall transfer fhe funds from the dedicated escrow account into the Middle Waterway Special

Account within fifteen (15) days of EPA’s written request to do so. The Settling Defendants shall
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send notice in accordance with Section XX VI (Notices and Submissions) that payment has been
made as provided in this Paragraph.

2. By signing this Consent Decree, each Settling Defendant certifies,
individually, that, to the best of its knowledge and bclie;f, it has:

a. Conducted a thorough, comprehensive, good faith search for documents,
and has fully and accurately disclosed to EPA all information currently in its possession, or in the
possession of its officers, directors, employees, éontractors, or agents, which relates in any way to
the 6wnership, operation, or control of the Middle Waterway Problem Area, or to the ownership,
possession, generation, treatment, traﬁspoxtation, storage, or disposal of a hazardous substance,
pollutant, or contaminant at or in connection with the Middle Waterway Problem Area;

b. Not altered, mutilated, discarded, destroyed or otherwise disposed of any
- records, documents, or other information (other than identical copies) relating to its potential
liability regarding the Middle Waterway Problem Area after notification of potential liabili_ty or the
filing of a suit against it regarding the Middle Waterwayl Problem Area; and

c. Fully complied with any and all EPA requests for information regarding
the Middle Waterway Problem Area pursuant to Section 104(e) of CERCLA, 42 U.S.C. Section
- 9604(e).

This certification inures only to the benefit of the United States, and not to any otﬁer entity.
57‘. Payments for Future Response Costs.
1. Performing Deféndant shall pay to EPA all Future Response Costs not
“inconsistent with the National Contingency Plan, excluding the first $50,000 of Future Oversight

Costs incurred after EPA’s approval of the Remedial Design in connection to Performing
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Defendant’s implementation of Remedial Action. On a periodic' basis the United States will send
Performing Defendant a bill requin'ng payment that includes a Superfund Cost Recovery Package
Imaging and Online System (“_S_CORPIOS”) report and a cost summary prepared by the United
States bepartment of Justice that reflects costs incurred by the United States Départmcnt of Justice
and its contractors, if any. Performing Defendant shall make all payments within 30 days of
Performing Defendant’s receipt of each bill requiring payment, except as otherwise provided in
Paragraph 58. Performing Defen&ant shall make all payfnents required by _this Paragraph by a
certified or cashier’s check or checks made payable to “EPA Hazardous Substance Superfund,”
referencing the name and address of the party making the payment, EPA Site/Spill ID Number 10-
9L, and DOJ Case Number 90-11-2-729/1. Performing Defendant shall send the check(s) to:

Mellon Bank

EPA-Region 10

ATTN: Superfund Accounting

P.O. Box 360903M -

- Pittsburgh, PA 15251

2. At the time of payment, Performing Defendant shall send notice that
payment has been made to the United lStates, to EPA and to the Regional Financial Management
Officer, in accor(.ianf:e with Section XX VI (Notices and Submissions).

3. The total arﬂount to be paid by Pedoming Defeﬁdant pursuant to
Subparagraph 57.1 shall be deposited in the Commencement Bay/Nearshore TideFlats Superfund
Site Middle Waterway Special Account within the EPA Hazardous Substance Superfund t§ be |

retained and used to conduct or finance response actions at or in connection with the Site, or to be

transferred by EPA to the EPA Hazardous Substance Superfund.
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58. Performing Defendant may contest payment of any Future Response Costs-under
Paragraph 57 if it determines that the United States has made an accounting error or if it alleges
that a cost item that is included represents costs that are inconsistent with the NCP. Such objection
shall be made in writing within 30 days of receipt of the bill and must be sent to the United States
pursuant to Section XX VI (Notices and Submissions). Any’ such objection shall specifically
identify the contested Future Response Costs and the basis for objection. In the event of an
objection, the Performing Defendant shall within the 30 day period pay all uncontested Future
Response Costs to the United States in the manner described in Paragraph 57. Simultancously, the
Performing Defendant shéll establish an interest-bearing escrow account in a federally-insured
bank duly chartered in the State of Washington and remit to that escrow account funds equivalent
to the amount of the contested Future -Response Costs. The Performing Defendant shall send to the
United States, as provided in Section XXVI (Notices and Submissions), a copy of .thc transmittal
letter and check paying the uncontested Future Response Costs, and a copy of the correspondence
that establishes and funds ihe escrow account, including, but not limited to, information containing '
the identity of the bank and bank account under which the escrow account is established as well as
a bank statement showing the initial balance of the escrow account. Simultaneously w_ith
establishment of the escrow account, the Performing Defendant shall initiate the Dispute
Resolution procedures in Section XIX (Dispute Resolution). If the United States prevails in the
dispuie, within ﬁ\}e (5) days of the resolution of the dispute, the Performing Defendant shall pay

the sums due (with accrued interest) to the United States in the manner described in Paragraph 57.

" If the Performing Defendant prevails conceming any aspect of the contested costs, the Performing

Defendant shall pay that portion of the costs (plus associated accrued interest) for which it did not
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prevail to the United States in the manner described in Paragraph 57 ;l Performing Defendant shall
be disbursed any balance of the escrow account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XIX (Dispute Resolution) shall
be the exclusive mechanisms for resolving disputes regarding the Performing Defendant’s
obligation to reimburse the United States for its Future Response Costs.

59.  In the event that the paymcntg required by Paragraph 57 are not made within 30 -
days of the Performing Defendant’s receipt of the bill, Performing Defendant shall pay Interest on
the unpaid balance. The Interest on Future Response Costs shall begin to accrue on the date of the
b!ill. The Interest shall accrue through the date of the Performing Defendant’s payment. Payments

of Interest made under this shall be inaddition to such other remedies or sanctions availabie to
Plaintiff by virtué of Performing Defendant’s failure to make timely payments under this Section
including but not limited to, payment of stipulated penalties. The Performing Defendant shall
make all payments required by this Paragraph in the manner described in Paragraph 57.

XVII. INDEMNIFICATION AND INSURANCE

_ 60. Pe'rforming Defendant’s Indemnification of the United States .

1. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Performing Defendant as EPA's authorized
reprcsentétivé under Section 104(e) of CERCLA. To the extent perrnitted by law, Performing
Defendant shall inderhnify, save and hold harmless the United States and its officials, agents,
employees, contractors, subcontractors, or representatives for or from any and all claims or c.auses
of action arising from, or on account of, negligent or other wrongful acts or omissions of ~

Performing Defendant, its officers, directors, employees, agents, contractors, subcontractors, and
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any persons acting on its behalf or under its control, in carrying out activities pursuant to this
Consent Decree, including, but not limited to, any claims arising from any deéignation of
Performing Defendant as EPA's authorized representative under Section 104(e) of CERCLA.
Fuﬁher, to the extent permitted by law, the Performing .Dcfcndant agrees to pay the Uﬁited States
all costs it incurs including, but not limited to, attorneys fees and other expenses of litigation and
settlement arising from, or on account of, claims made égainst the United Stafes based on negligent
or other wrongful acts or omissions of Performing Defendant, its officers, directors, embloyees,
agents, contractors, subcontractors, and any persons acting on its beﬁalf or under its control, in
carrying out activities pursuant to this Consent Decree. The United States shall not be held out as a
party to any contract entered into by or on behalf of Performing Defendant in carrying out éétivities
pursuant to this Consent Decree. Neither the Performing Defendanf nor any such contractor shall
be considered an agent of the United States .

2. Thé United States shall give Performing Defendant notice of any clairﬁ for
which the United States plans to seek indemnification pursuant to Paragraph 60, and shall consult
with Performing Defendant prior to settling such claim. |

6l. Performing Defendant waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the_United States, arising from
or on account of any contract, agreement, or arrangement between Pérforming Defendant and any
| person for performance of Work on or relating to the Site, including, but not limited to, claims on |

account of coﬁstmction delays. In addition, to the extent permitted by law, Performing Defendant
“shall indemnify and hold harmless the United States with respect to any and all claims for damages

or reimbursement arising from or on account of any contract, agreement, or arrangement between
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the Performing Defendant and any person for performance of Work on or relating to the Site,
including, but not limited to, claims on account of construction delays.

62.  No later than 15 days before éommencing any on-sitc Work, Performing Defendant
éhall secure, and shall maintain until the first anniversary of EPA'_s Certification of Completion of
the Remedial Action pursuant to Subparagraph 52.2 of Section XIV (Certification of Completion)
comprehensive general liability insurance with limits of $5 million dollars, combined single limit,
and automobile liability insurance with limits of $1 million dollars, combined singlé limit, naming
the United States as an'additional insured. In addition, for the duration of this Consent Decree,
Performing Defendant shall satisfy, or shall ensure that its contractors or subcontractors satisfy, all
applicable laws and regulations regarding the provision of worker's compensation insurance for all
persons performing the Work on behalf of Performing Defendant in furtherance of this Consent
Decree. Prior to commencement of the Work under. this Consent Decree, Performing Defendant
shali provide to EPA ceﬂiﬁc'ates of such insurance and a copy of each insurance policy. Performing
Defendant shall resubmit such certificates and copies of policiés each year on the anniversary of
the Effeétivé Date. If Performing Defendant demonstrates by evidence satisfactory to EPA tﬁat
any contractor or subcontractor maintains insurance equivalent to that _described above, or
insurance covering the same risks but in a lesser amount, then, with respect to that co,ntraétor or
subcontractor, Performing D_efcndant need provide only that portion of the insurance described
above which is not maintained by the contractor or subcontractor.

XVIII. FORCE MAJEURE

63. . “Force majeure,” for purposes of this Consent Decree, is defined as any event

arising from causes beyond the control of the Performing Defendant, of any entity controlled by
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- Performing Defendant, or of Performing Defendant’s contractors, that delays or prevents the
performance of any obligation under this Consent Decree despite Performing Defendant’s best
efforts to fulfill the obligation. The requirement that the Performing Defendant exercise “best
efforts to fulfill the obligation” includes using best efforts to anticipate any potential force majeure
event and best efforts to address the effects of any pot;ntial force majeure event (1) as it is
occurring and (2) following thé potential force majeure event, such that the delay is minimized to
the greatest extent possible. “Force Majeure’; does ‘not include financial inability to complete the
Work or a failure to attain the Performance Standards. |

64. If anyevent occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force rﬁajeure event, the
Performing Defendant shall notify orally EPA's Project Coordinator or, in his or her absence,
EPA's Alternate Project Céordinator or, in the event both of EPA's designated representatives are
unavailable, the Director of the Office of Environmental Cleanup, EPA Region 10, within 48 hours
of when Performing Defendant first knew that the event might cause a delay. If the 48 hour

_notification period terminates on a Saturday, Sunday or federal or state holiday, the Performing -
Defendant shall provide the oral notice no later than 12:00 p-m. (Noon) on the next working day.
Withiﬁ 5 days théreafter, Performing Defendant shall provide in writing to EPA an explanation and '
desclripti.on of the reasons for‘ the delay; the anticipated duration of th.e delay-; all actions taken or to
be taken to prevent or minimize the delay; a schedule for implementation of any measures to be
takep to prevent or mitigate the delay or the effect of the delay; the Performing Defcn.dant’s

 rationale for attributing such delay to a force majeure event if it intends to as's'ert'such a claim; and

a statement as to whether, in the opinion of the Performing Defendant, such event may. éause or
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contribute to an endangerment to public health, welfare or the environment. The Performing
Defendant shall include with any notice all available documentation supporting its claim that the
delay was attributable to a force fnajeure. If Performing Defendant alleges failure to obtain access
as a.force majeure event, lserfomling Defendant must document in writing specifically what
efforts, communications, and offers were made by the Performing Defendant to obtain access and
provide a detailed explanation of how it used best efforts in obtaining access rchircd by
Paragraphs 27 and 28 of this Consent Decree. Failure to comply with the above requirements shall
prgclude Performing Defendant from assérting any claim of force majeure for that event for the
period of time of such failure to comply, and for any additional delay caused by such failure.
Pcrforming Defendant shall be deemed to know of any circumstanc;a of whiéh Performing
Dgfcndant, any entity controlled by Performing Defendant, or Perfomling. Defendant’s contractors
knew or should have known. |

| 65. IfEPA agfees that the delay or anticipated delay is attributable.to a force majeure
event, the time for performance of the obligations under this Consent Decree that are affected by
the force majeure event will bel extended by EPA for such time as is necessary to completé those
obligations. An extension of the time for performance of the obligations affe(;tcd by the force
majeure event shall not, of itself, e);tcnd the time for performance of any other obligation. If EPA
does not agree that the delay or anticipated delay has been or will be caused by a force majeure
event, EI;A will notify the Performing Defendant in writing of its decision. If EPA agrees that the
delay is attributable to a force majeure e\)ent, EPA will n-otify' the Performing Defendant in writiﬁg
- of the length of the extension, if any, for performance of the obligations affected by the force

majeure event.
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66.  If the Performing Defendant elects to invoke the dispute resolution procedures set
forth in Section XIX (Dispute Resolution), it shall do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Performing Defendant shall have the burden of
demonstrating by a preponder;lnce of the evidence that the delay or'anticipated delay has been or
will be caused by a force majeure event, that the duration of the delay or the extension sought was
or will be warranted unde_r the circumstances, that best efforts were exercised to avoid and mitigate
the effects of the delay, and that Performing Defendant complied with the réquirt;,ments éf .
Paragraphs 63 and 64, above. . If Performing Defendant carries this burden, the delay at issue shall
be deemed not to be a violation by Pérforming Defendant of the affeéted obligation of this Conscn£
Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION

67.  Unless othefwisc expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive meéhanism to resolve disputes arising
under or with respect fo this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce obligations of the Performing Defendant
that have not been disputed in accordance with this Section.

68.  Any dispute which arises under or with respect to this Consent Decree shall in the
first instance be the subject of infonnal- negotiations between the parties to the dispute. The pe-riod
for informal negotiations shall not exceed 20 days from the time the dispute arises, unless it is
modified by written agreement of the parties to the dispute. The dispute shall be considered io
have arisen when one party sends the other parties a written Notice of Dispute.

69. Statements of Position.
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1. In the event that the parties cannot resolve a dispute b‘y informal negotiations
under the pfeceding Paragraph, then the pésition advanced by EPA shall be considered binding
unless, within 20 days after the conclusion of the informal negotiation period, Performing
Defendant imI/okes the formal dispute resolution procedures of this Section by servipg on the
United Sf;tcs a written Statement of Position on the matter in dispute, including, but not limited. |
to, any factual data, analysis or opinion supporting that position and any supporting dqcumentation
relied upon by the Perfonning Defendant. Tﬁe Statement of Position shall specify the Pcrforr_ning
Defendant’s position as to whether formal dispute resolution should proceed under Paragraph 70 or
Paragraph 71.

2. I Within 20 days after receipt of Performing Defendant’s Statcrlncnt of .
Position, EPA will serve on Performing Defendant its Statement of Position, including, but not
limited to, any factual data, analysis, or opinion' supporting that position and all subponing

‘documentation relied upon by EPA. EPA’s Statement of Position shall include a statement as to
whether formal dispute resolution should proceed under Paragraph 70 or 71. Within 7 days after
receipt of EPA’s Statement of Position, Performing Defendant may submit a Reply.

| 3. If there is disagreement between EPA and the Perf.orming Defendant as to
whether dispute resolution should proceed under Paragraph 70 or 71, the parties to the disputé shall
follow the procedures set forth in the paragraph determined by EPA to be applicable. However, if
the Performing Defendant ultimately appeals to the Court to resolve the dispute, the Court shall
determine which paragraph is applicable in accordance with the standards of applicability set flonh

in Paragraphs 70 and 71.
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70.  Formal dispute resolution for disputes pertaining to the selection or adequacy of any
~.response action and all other disputes that are accorded review on the administrative record under
applicable principles of administrative law shall be conducted pursuant to the procedures set forth
in this Paragraph. For purposes of this Paragraph, .the adequacy of any response action includes,

. without limitation: (1) the adequacy or appropriateness of plahs, procedures to implement plans, or
any other items requiring approval by EPA under this Consent Decree; and (2) the adequacy of the
performance of response actions taken pursuant to this Consent Decree. Nothing in this Consent
Decree shall be construed to allow any dispute by Settling Defendants regarding the validity of the
ROD's provisions_.

1. An administrative record of the dispute shall be maintained by EPA and

~shall contain all statements of position, including supporting documentation, éubmittcd pursuant to
this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute.

2. The Director of the Office of Environment Cleanup, EPA Region 10, will
issue a final administrative decision resolving the dispute based on the administrative record
described in Paragraph 70.1. This decision shall be binding upon tﬁc Performing Defendant,
subject only to the right to seek judicial review pursuant to Paragraph 70.3 and 70.4.

3. Any administrative decision made by EPA pursuant to Pafagraph 70.2. shall -
be reviewable By this Court, provided that a motion for judicial review of the decision is filed by
the Performing Defendant with the Court and served on all Parties within 10 days of receipt of
EPA's decision. The motion shall include a description of the matter in dispute, the efforts made™ -

by the parties to resolve it, the relief requested, and the schedule, if any, within which the dispute
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must be resolved tb ensure orderly implementation of this Consent Decree. The United States may
file a response to Performing Defendant’s motion.

4. In proceedings on any dispute governed by this Paragraph, Performing
Defendant shall have the burden of demonstrating that the decision of the Office of Environmental
Cléénup Director is arbitrary and capricious or otherwise not in accordance with law. Judicial
review of EPA's decision shall be on the administrative record compiled pursuant to
Paragraph M |

71.  Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrati-vé record
under applicable principles of administrative law, shall be governed by this Paragraph.

1. Following receipt of Performing Defendant’s Statement of Position
submitted pursuant to Paragraph 69, the Director of the Office of Environmental Cleanup, EPA
Region 10, will issue a final decision resolving the dispute. The Office of Environmental Cleanup
Director's decision shall be binding on the Performing Dcfendant unless, within 10 days of receipt
lof the decision, the Performing Defendant files with the Couﬁ and serves on the parties a motion
for judicial review of the decision setting forth the matter in dispute, the efforts made by the parties
to resolve it, the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The United States may file a
response to Performing Defendant’s motion.

2. Notwithstanding Paragraph Z of Section I (Background) of this Cdnsent
~ Decree, judicial review of any dispute governed by this Paragraph shall be governed by applicable

pﬁnciples of law.
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72.  The invocation of formal dispute resolution procedureé under this Section shall not
extend, postpone or affect in any way any obligation of the Performing Defendant under this

Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated

‘penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed

pending resolution of the dispute as provided in Paragraph 81. Notwithstanding the stay of
payment, stipulated penalties shall accrue from the first day of noncompliance with any applicable
provision of this Consent Decree. In the event that the Performing Defendant does not prevail on

the disputed issue, stipulated penalties shall be assessed and paid as provided in Section XX

- (Stipulated Penalties).

XX. STIPULATED PENALTIES
73.  Performing Defendant shall be liable for stipulated penalties iﬁ the amounts set
forth in Paragraphs Zﬁ and 75 to the United States for failure to comply with the requirements of
this Consent Decree specified below, unless excused under Section X VIII (Force Majeure). If

DNR accrues stipulated penalties in amounts that exceed existing appropriations therefor, then

- DNR’s payment of those stipulated penalties shall be subject to legislative appropriation.

“Compliance” by'Performlfng Defendant shall include completion of the activities under this
Consent Decree or any work plan or other plan approvéd under this Consent Decree identiﬁed
below in accordance with all applicable requirements of law, this Consent Decree, the SOW, and
any plans or other documents approved Iby EPA pursuant to tﬁis Consent Decree and within the

specified time schedules established by and approved under this Consent Decree.

74. Stipulated Penalty Amounts - Work. ' o
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‘ . 1. The Performing Defendant shall be résponsible for payment of the following

stipulated penalties that shall accrue per violation per day for any noncompliance identified in

Subparagraph 74.2:
| Penalty Per Violation Per Day  Period of Nonco_mgliance
' $1,000 1st through 14th day
$5,000 15th through 30th day
$8,000 31st day and beyond

2. Compliance Milestones.

L.
2.
®
4.
5.
. CONSENT DE
CREE

Remedial Design submittal - failure to submit

timely or adéquate draft and revised final drafts.

Remedial Action Work Plan - failure to submit

timely or adequate draft and revised final drafts:

Remedial Action Constrqction Schedules -- failure to pe&om
remediél action construction or any discrete phases and/or individual
components of the remedial action on the approved schedule or in an
adequate manner or not in compliance with the SOW or approved
re@Mial action work plan or deliverables.

Completion Reports - failure to submit timely or adequate
completion reports listed below.

a. Remedial Action Construction Report.

b. Remedial Action Completion Report.

Operation and Maintenance .
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a. failure to perform timely and adequate monitoring in
accordance with the approved Operation and Maintenance
Plan and approved schedule.
b. failure to submit timely and adequate monitoring reports.
c. failure to perform maintenance on any component of the
‘remedial action on the required schedule and in accordance
with approved work plans or EPA requests.
75. Stipulated Penalty Amounts - Reports.
1. | The Performing Defendant shall be responéible for payment of the following

.stipulatcd penalties that shall accrue per violation per day for failure to submit timely or adequate
reports or other written documents r_gquired by the SOW or this Consent Decree, except those

listed in Paragraph 74.2. above, or any other violation of this Consent Decree :

Penalty Per Violation Per Day Period of Noncompliance
$500 | 1st thréugh 14th day
$1,000 15th through 30th day
$2,500 31st day and beyond

76.  In the event that EPA assumes performance of a portion or all of the Work pursuant
to Paragraph 90 bf Section XXI (Covenants Not to Sue by Plaintiff), Performing Defendant shall
be liable for a stipulated penalty in the amount of $1,600,000.

77.  All penalties shall begin to accrue on the day after the complete performance is due
~ or the day a violation occurs, and shall continue to accrue through the final day of the correction of

the noncompliance or completion of the activity. However, stipulated penalties shall not accrue:
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(1) with respect t'o a deficient submission under Sectiqn XI (EPA Approval of Plans and Other
Submissions), during the ped;)d, if any, beginning on the 31st day after EPA's receipt of Such
submission until the date that EPA notifies the Performing Defendant of any deficiency; (2) with
respect to a decision by the Director of the Office of Environmental Cleanup, EPA Region 10,
under Paragraph 70.2 or 71.1 of Section XIX (Dispute Resoluﬁén), during the period, if any,

~ beginning on the 21st day after the date that the Performing Defendantl’s reply to EPA's Statement
of Position is received until the date that the Director issues a final decision regarding such dispute;
3 with_ respect to judicial review by this Court of any dispute under Section XIX (Dispute
Resolution), during the period, if any, beginning on the 31st day after the Court's ref:eipt,of the
final submission regarding the dispute until the date t_hat the Court issues a final decision regarding
such dispute. Nothing herein shall prevent the simultaqcous accrual of sepmte penalties for

-

separate violations of this Consent Decreé.

~ 78.  Following EPA's determination that the Performing Deféndant has failed to comply
with a requirement of this Consent Decree, EPA may give the Performing Defendant written
notification of the same and describe the n_oﬁcompliance. EPA may send the Performing'
Defendant a written demand for the payment of the penalties. However, penalties shall accrue as
provided in the preceding Paragraph regardiess of whether EPA has notified the Performing:
Defendant of a violation. In the event that the City becomes the Performing Defendant, the City
shall not be responsible for stipulated penalties incurred and/or owed by DNR.

79. All penalties accruing under this Section shéll be due and payable to the United

 States within 30 days of the Performing Defendant’s receipt from EPA of a demand for payment

of the penalties, unless the Performing Defendant invokes the Dispute Resolution procedures under
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Section XIX (Dispute Resolution). All payments to the United States under this Section shall be
paid by certified or cashier's check(s) made payable to “EPA Hazardous Substances Superfund,”
shall be mailed to Mellon Bank, EPA-Region 10,. ATTN Superfund Accounting, P.O. Box
360903M, Pittéburgh, PA 15251, shall indicate that the payment is for stipulated penalties, and
shall reference the EPA Region and Site/Spill ID, and DOJ Case Number 90-11-2-729/1, and the
name and address of the party making payment. Copies of check(s) paid pursuant to this Section,
and any accompanying transmittal letter(s), shall be sent to the United States as provided in Section
XXVI (Notices and Submissions), and to the EPA Regional Financial Management Officer.

80.  The payment of penaities shall not alter in any way the Performing Defendant’s
obligation to complete the performance of the Work required under this Consent Decree.

81.  Penalties shall continue to accrue as provided in Paragraph 77 during any dispute
resolution period, but need not be paid until the following:

L. If the diépute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA' within 15
days of the agreement or the receipt of EPA's decision or order;

2. If the dispute is appealed to this Court and the United States prevails in
whole or in part, the Performing Defendant shall pay all accrued penalties determined by the Court
to be oWed to EPA within 60 days of réceipt of the Court's dccisidn or order, except as provided in
Subparagraph 3 below;

3. If the District Court's decision is appealed by any Pany,.the Performing
Defendant shall pay all accrued penalties determined by the District Court to be (')wing to the

United States into an interest-bearing escrow account within 60 days of receipt of the Court's
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decision or order. Penal.ties shall be paid into this account as they continue to accrue, at least every
60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent shall pay
the balance of the accoﬁnt to EPA or to the Performing Defendant to the extent that it prevails.

4. If the Washington State legislature makes an appropriation to DNR that
provides funds to pay fdr stipulated penalties owed to the United States pursuant to this Consent
Decree, DNR _shall pay all accrued penalties owed to the Uﬁited States within 30 days of the
appropriatibn: |

82. | If the Performing Defendant fails to pay stipulated penalties when due, the United
States may institute procéedings to collect the penalties, as well as interest. The Performing
| Defendant shall pay Interest on the unpaid balance, which shall begin to accrue on the date of
demand made pursuant to Paragraph 79.
83.  Nothing in this Consent Decree shall be construed as prohibiting, altering, or in any
‘way limiting the ability of the United States to seek any other remedies or sanctions available by
virtue of the Performing Defendant’s or a Slcttling Defendant’s violation of this Decree or of the
statutes and regulations upon which it is based, including, but not limited to, penalties pursuant to
‘Section 122(1) of VCERCLA. Provided, however, that the United States shall not seek civil
penalties pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty
“has been paid, except iﬁ the case of_ a willful violation of the Consent Decree.
84.  Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waiyc any portion of stipulated' penaltiés that have accrued pursuant to

this Consent Decree.
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‘ XXI. COVENANTS NOT TO SUE BY PLAINTIFF
85.  In consideration of the actions that will be performed and the payments that will be

made by the Settling Defendants under the terms of the Consent Decree, and except as specifically
provided in Paragraphs 86, 87, and 89 of this Section, the United States covenants not to sue or to
take administrative action against Settling Defendants pursuant to Scctions 106 and 107(a) of
CERCLA relating to the Middle Waterway Problem Area. Except with respect to future liability .
of DNR and the City, these covenants not to sue shall take effect upon each Settling Defendant
satisfying its initial payment obligation under Paragraph 56.1 of this Consent Decree. With respect
to future liability of DNR and the City, these covenants not to sue for Area C of the Middle
Waterway Problem Area shall take effect upon Certification of Completion of Remedial Action for
Area C by EPA pursuant to Paragfaph 52.2 of Section XTIV (Certification of Completion). With

‘ respect to future liability of DNR\and the City, these covenants not to sue shall take effect for
‘Areas A and B of the Middle Waterway Problem Area upon Certification of Completion of
remedial action fof Areas A and B pursuant to the MWAC Consent Decree. These covenants not
to sue are conditioned upon the satisfactory performance by Settling Defeﬁdants of their
.obligations under .this Consent Decree. These covenants not to sue extend only to the Settling

Defendants and do not extend to any other person.

86.  United States' Pre-certification Reservations. Notwithstanding any other provision

of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice to,
the right to institute proceedings in this action or in a new action, or to issue an administrative

order seeking to compel Settling Defendants

1. to perform further response actions relating to the Site;
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2. to reimburse the United States for additional costs of response if, prior to
Certification of Completion of the Remedial Action:

)] conditions at the Site, previously unknown to EPA, are discovered,

or
(2) . information, previously unknown to EPA, is received, in whole or in
part,
and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action is not protective of h;lman health or
the environment.

87.  United States' Post-certification Reservations. Notwithstanding any other provision
of this Consent Decree, the United States resefvés, and this Consent Decree is without prejudice to,
the right to institute proceedings in this action or-in a new aqtion, or to issue an administrative
order seekin g to compel Settling Defendants

. to perform further response actions relating to the Site or
2. to reimburse the United States for 'addi-tional costs of response if, subsequent.
to Certification of Completion of the Remedial Action: |

(D) conditions at the Site, previously unknown to EPA, are discovered,

or
(2)  information, previously unknown to EPA, is received, in whole or in
part,
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and EPA determines that these previously unknown conditidns or this information togethe_r with
other relevant information indicate that the Remedial Action is not protective 6f hum%m health or
the environment.

88.  -For purposes of Paragraph 86, the information and the conditions known to EPA
shall include only that information and those conditions known to EPA -as of the date this Consent

Decree is lodged, as set forth in the ROD, and the administrative record supporting the ROD. For

~ purposes of Paragraph 87, the information and the conditions known to EPA shall include only that

information and those conditions known to EPA as of the date of Certification of Completion of
the Remedial Action and set forth in the ROD, the administrative record supporting the ROD, the
ppst—ROD administrative record, or in any information receive_,d by EPA pursuant to the
requirements of this Consent Decree prior to Certification of Completion of the Remedial Action.

89. General reservations of rights. The United States reserves, and this Consent Decree

is without prejudice to, all rights against Séttling_ Defendants with respect to all matters not .
expressly included within Plaintiff’s covenant not to sue. Notwithstanding any other provision of
this Consent Decree, the United States reserves all rights against Settling Defendants with respect
to:

1. claims based on a failure by Settling Defendants to meet a requirement of
this Consent Decree; |

2. liability arising from the past, present, or future disposal, release, or threat of
release of Waste Materials outside of the Site;

3. liability based ubon the Settling Déféndants‘ ownership or operation of the
Site, or upon the Settling Defendants’ transportation, tre.atment, storage, or disposal, or the
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arrangement for the transportation, treatment, storage, or disposal of Waste Material at or in
connection with the Site, other than as provided in the ROD, the Work, 6r otherwise ordered by
EPA, after signature of this Consent Decree by the Settling Defendants ;
| 4, with the exception of the City, DNR and Simpson, iiability for damages for

injury to, destruction of, or loss of natural resources, and for tﬁc costs of any natur;dl resource
@agc assessments;

5. criminal liability;

6. liability for violations of federal or state law which occur during or after
implementation of the Remedial Action; and

7. with the exception of all Funding Defendants except the City, liability, prior
to Certification of Completion of £he Remedial Action, for additional response actions that EPA
determines are necessary to achieve Performance Standards, but that cannot be required pursuant to
Paragraph 14 (Modification of the SOW or Related Work Plans); and

8. liability for costs incunéd or to be incurred by the Agency for Toxic
Substances and Diséase Registry related to the Site.

90.  Work Takeover In the event EPA defer_mhes that Performing Defendant has ceased
implementation of any portion of the: Work, is seriously or repeatedly deficient or late in its
performance of the Work, or is implementing the Work in a manner which may cause an
endangerment to human health or the environment, EPA may assume the performance of all or any
portions of the Work as EPA determines necessary. Performing Defendant may invoke the
procedures set forth in Section XIX (Dispute Resolution), Paragraph 70, to dispute EPA's -

determination that takeover of the Work is warranted under this Paragraph. Costs incurred by the
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Uﬁited States in performing the Work pursuant to this Paragraph shall be considered Future =
Response Costs that Performing Defenda_nt shall pay pursuant to Section XVI (Payments for
Response Costs).

91.  Notwithstanding any other provision of this Conscnt' Decree, the United States
retains all authority and reserves all rights to take any and all response actions authqrized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS

92. Covenant Not to Sue. Subject to the reservations in Paragraph 93, Settling
Defendants hereby cévenant not. to sue and agree not to assert any claims or causes of action
against the United States with respect to the Middle Waterway Prdbler_n Area or this Consent
Decree, including, but not limited to:

L. any direct or indirect claim for reimbuxsement from the'Hézardous
Substancc Slipcrfund (established pursuant to the Internal Revenu'c Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

2. any claims against the United Stat;:s, including any department, agency or
| instrumentality of the United Stafes under CERCLA Sect_ions 107 or 113 related to the Site, or

3. any claims arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution, the Washington State Constitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or
at common law.

Except as provided Pziragraph '103 (waiver of Claim-Splitting Defenses), these covenants

not to sue shall not apply in the event that the United Staltéfs'bﬁn'gs a cause of action or issues an

order pursuant to the reservations set forth in Paragraphs 86, 87, 89 (2) - (4) or 89 (7) - (8), but
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only to the extent that Sgttling Defendants’ claims arise from the same response action, response
costs, or damages that the United States is seeking pursuant to the applicable reservation.

93.  The Settling Defendants reserve, -and this Consent Decree is without prejudice to,
claims agains't the United States, subject to the provisions of Chapter 171 of Title 28 of the United
States Code, for money damages for injury or loss of property or personal injury or death caused by'
the negligent or wrongful. act or omission of any employee of the United Statles while acting within
the scope of .his office or emploﬁnent under circumstances where thc United States, if a private
person, would be liable to the claimant in accordance with the law of the place where the act or
omission occurred. However, any such claim shall not include a claim for any damages caused, in
whole or in part, by the act or omission of any person, including any contractor, who is not a |
fedcfal employee as that term is defined in 28 U.S.C.l§ 2671; nor shall ény such claim include a
claim based on EPA's selection of response actions, or the oversight'or approval of the Settling
Defendants' plans or activities. The foregoing applies only to claims which are brought pursuant to
any statute other than CERCLA and for which the waiver.of sovereign immunity is found in a
statute other than CERCLA;

94.  Nothing in this Consent Decree shall be deemed to c.onstitute preautﬁorization of a
claim within, tﬁe meaning of Section 111 of CERCLA‘, 42U.S.C. § 9611, or 40 C.E.R.

§ 300.700(d).

95.  Effective u-pon entry of this Consent Decree, and except for claims reserved in
Paragraph 98 of this Consent Decree, each Settling Defendant covenants not to sue and agfees not
to assert: (a) any claims or causes of action against any other Settling Defendant with regard to 'thé '

Middle Waterway Problem Area pursuant to Sections 107 and 113 of CERCLA, 42 U.S.C. §§
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9607 & 9613, for Matters Addressed in this Consent Decree, or (b) any claims or causes of action
- against any other Settling Defendant under any other statutory provision or the common law that
arise from or are related to hazardous substances, materials, pollutants or cont_amiﬁants present in
intertidal and subtidal sediment and shoreline to the top of the baﬁk within the Middle Waterway
Problem Area and property owned by such Settling Defendant immediately adjacent to or adjoining
the Middle Waterway Problem Area, as of the Effective Date of this Consent Decree. |

96.  Effective upon entry of the MWAC Consent Decree, and except fér claims reserved
~ in Paragraph 98, each Settling Defendant covenants not.to sue and agrees not to assert: (a) any
claims or causes of action against Foss Maritime Company, Marine Industries Northwest, Inc., or
Pioneer Industries, Inc., with regard to the Middle Waterway Problem Area pursuant to sections
107 and 113 of CERCLA, 42 U.S.C. §§ 9607 & 9613, for Matters Addressed in this Consent
Decree and in the MWAC Consent Decree; or (b) any other claims or causes of action against Foss
Maritime Company, Marine Industries Northwest, Inc., or Pioneer Industries, Inc. under any other
statutory provision or the common law that arise from or are related to hazardous substancés,
materials, pollutants or contaminants present in the intertidal and gubtidal sediment and shoreline
to the top of the bank within the Middle Waterway Problem Area and property owned by such .
Settling Defendant immediately adjacent to or adjoinihg the Middle Waterway Problem Area, as of
the Effective Date of this Consent Decree. |

97.  The waiver of claims contained in section 95.b and 96.b above shall not extend to
those response costs or response actions as to which the United States has reserved and asserted its |

rights under this Consent Decree or the MWAC Consent Decree (except for claims for failure to
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comply with the Dgcrees), or to which Settling Defendants have reserved their rights in Paragraph
98 of this Consent Decree.

98.  The Settling Defendants reservé and this Consent Decree is without prejudice to,
claims against each other, the settling defendants performing remedial design or remedial action
under this Consent Decree, the MWAC Consent Decree or the Thea Foss/Wheeler Osgood -
Consent Decrees or their respective contractors for money or other damages for injury or loss of
property or personal injury or death caused by negligent or wrongful act or omission of such
settling defendant or its contractors during the performance of remedial design and remedial action,
including démages or response costs for contamination or recontamination or other harm to
Restoration Sites or areas remedied under this angent Decree or the MWAC Consent Decree.

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

99.  Except as provided Paragraphs 95 through 98, N(;thing in this Consent Decree shall
be construed to create any rights in, or grant any cause of action to, any person not a Party to this
Consent Decree. The preceding scntgnce-shall not be construed to waive or nullify any rights that
any person not a signatory to this decree may have under applicable law. Except as provided in
Paragraphs 95 through 98, each_of the Parties eipressly reserves any and all rights (including, but
not limited té, any right to contribution), defenses, claims, demands, and causes of action which
each Party may have with .rcspcct to any matter, transaction, or occurrence relating in ansl way to
thg Middle Waterway Problcm Area against ;hy person not a Party hereto. |

100.  The Parties agree, and by entering this Consent becrce this Court finds, that the
Settling Defendants are entitled, as of the Effective Date, to protection from contribuition actions or

claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2) for matters addressed in
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this Consent Decree. For the purposes of this Consent Decfee and as used in this paragraph and in
Paragraphs 95 and 96 “Matters Addressed” shall mean all response dctions taken or to be taken
and all response costs incurred or to be incurrg:d by the United States or any other person with
respect to the Middle Waterway Problem Area. Matters Addressed shall not include those
response costs or response actions as to which the United States has reserved its dghts under this
Consent Decree or the MWAC Consent Decree (except for claims for failure to gomply with either
Consent Decree), in the event that the United States asserts rights against Settling Defendants of
this Consent Decree or settling defendants under the MWAC Consent Decree coming within the
scope of such reservations, or as to which Settling Defendants have reserved their rights in
Paragraph 98 of this Consent Decree.

101. The Settling Defendants agree tﬂat with respect to any suit or claim for contributio.n
brought by them for matters related to this Consent Decree they will noﬁfy the United States in
writing no later than 60 days prior to the initiation of such suit or claim. |

102.  The Settling Defendants also agree that with r;:spect to any suit or claim for
contribution brought agaihst them for matters related to this Consent Decree they will notify in
writing the United States within 10 days of service of the complaint on them. In addition, Settling
Defendants shall notify the United States within 10 days of service or lreceipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from a court setting a case for trial.

103. In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other appropriate relief relating to the
Site, Settling Defendants shall not assert, and may not 'main“téin, an'y defense or claim based 'upon' '

the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
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defenses based upon any contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the covenants not to sue set forth in Section XXI
(Covenants Not. to Sue by Plaintiff).
XXIV. ACCESS TO INFORMATION
104.  Settling Defendants shall provide to EPA, upon request, copies of all documents
and infonnatiqn within their possession or control or that of their contractors or aggnts relating to
activities at the Site or to the implementation of this Consent Dccreé, including, but not limited to,
sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
traffic routing, correspondence, or other documents or information related to the Work. Settling
Defendants shall also make available to EPA , for purposes of investigation, information gatﬁen’ng,
or testimony, their employees, agents, or representatives with knowledge of relevant facts
concerning the performance of the Work. |
105 Business Conﬁdchtial and Privileged Ddcumcnts.

L. Settling Defendants may assert business confidentiality claims covering part
or all of the documents or information subm_ittcd to Plaintiff under this Consent Decree to the
' cxfent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7),
. and 40 C.F.R.' § 2.203(b). Documents or information determined to be confidential by EPA will be
afforded the protection specified in 40 C.FR. Part 2, Subpart B. If no claim of cbnﬁdentiality
accompanies documents or inférmation when they are submitted to EPA , or if EPA has notified

Settling Defendants that the documents or information are not confidential under the standards of
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Section 104(e)(7) of CERCLA, the public may be given access to such documents or information

without further notice to Settling Defendants.

-

2. The Settling Defendants may assert that certain documents, records and
other information are privileged under the attdmey—client privilege or any other privilege
| recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and title _
of the author of thé document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the contents of the document, record, or inforrh_ation: and (6) the
privilege asserted by Settling Defendants. However, no documents, reports or other information |
created or generated pursuant to the requirements of the Consent Decl:ree shall be withheld on the
grounds that they are privileged.

106. No claim of confidentiality shall be made. with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other dochments_ or infoﬁnation evidencing conditions at or around the
Site.

XXV. RETENTION OF RECORDS

107.  Until 10 years after the Performing Defendant’s receipt of EPA's notification
pursuant to Paragraph 53.2 of Section XIV (Ceniﬁca.tion- of Completion of the Work), Performing
Deféndant shall preserve and retain all non-identical copies of records and documents (including
records or documents in electronic form) now in its possession or éohtrﬁl or which come into its

possession or control that relate in any manner to its liability under CERCLA with respect to the
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Site, provided, however, that Performing Defendant must retain, in addition, all documents and
records that relate to the liability of any other person under CERCLA with respect to the Site. The
Performing Defendant must also retain, and instruct its contractors and agents to preserve, for the
same period of time specified above all non-identical copies of the last draft or final version of any
documents or records (including documents or records in electronic form) now in its possession or
control or which come into its possession or control that relate in any manner to the performance of
the Work, provided, héwever, thét the Performing Defendant (and its contractors and agents) must
retain, in addition, copies of all data generated during the performance of the Work and not
contained in the aforementiqned docurﬁcnts required to be retained. Each of the above record
retention requirements shall apply regardless of any corporate retention policy to the contrary.
108..- At the conclusion of this document retention period, Performing Defendant shall
notify the United States at lgast 90 days prior to ;he destruction of any such records or documents,
and, upon request by- the United States, Performing Defendant shall deliver any such records or
documents to EPA . The Performing Defendant may assert that certain documents, records and
other information are privilege(f under the attorney-client priﬁlege or any other privilege
recognized by federal law. If the Performing Defendant asserts such a privilege, they shall provide
fhe Plaintiffs with the following: (1) the title of the document, record, or information; (2) the date
of the document, record, or information; (3) the name and title of the author of the document,
record, or infonﬁation; (4) the name and title of each addrcss_ee and recipit_:nt; (5)a descn'_ption of
the subject of the;, document, reéord, or informaﬁon; énd 6) th¢ privilege asserted by Performing
Defendants. However, no documents, reports or other information created or generated pursuant to

 the reqliirements of the Consent Decree shall be withheld on the grounds that they are privileged.
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XXVI. NOTICES AND SUBMISSIONS

109. Whenever, under the terms of this Consent Decree, written notice is required to be

given or a report or other document is required to be sent by one Party to another, it shall be

directed to the individuals at the addresses specified below, unless those individuals or their

successors give notice of a change to the other Parties in writing. All notices and submissions shall

be considered effective upon receipt, unless otherwise provided. Written notice as specified herein |

shall constitute complete satisfaction of any written notice requirement of the Consent Decree with

respect to the United States, EPA and the Performing Défendants, respectively.

As to the United States:

CONSENT DECREE

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DJ #90-11-2-729/1

and

Director, Office of Environmental Cleanup
United States Environmental Protection Agency
Region 10

ECL-113 .

1200 Sixth Avenue

Seattle, Washington
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As to EPA: Nancy Harney
EPA Project Coordinator

United States Environmental Protection Agency
Region 10

ECL-113

1200 Sixth Avenue

Seattle, WA 98107

As to the Regional Financial Management Officer:

Regional Financial Management Officer
United States Environmental Protection Agency
Region 10

OMP-146

1200 Sixth Avenue

Seattle, WA 98107

As to the State: . : Russ McMillan
' Project Coordinator _
Washington Department of Ecology
Southwest Regional Office
P.O. Box 47600
Olympia, WA 98504-7600

As to the Performing Defendants: Tim M. Goodman, P.E.
' Settling Defendants' Project Coordinator
Washington State DNR

Aquatic Resources Division
1111 Washington Street S.E.
P.O. Box 47027

Olympia, WA 98504-7027

XXVII. EFFECTIVE DATE

110. The effective date of this Consent Decree shall be the date upon which this Consent

Decree is entered by the Court, except as otherwise provided herein.

XXVIII. RETENTION OF JURISDICTION
I11.  This Court retains jurisdiction over both the subject matter of this Consent Decree
and the Settling Defendants for the duration of the performance of the terms and provisions of this
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| Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any time for
such funher order, direction, and relief as may be neceséary or appropriate for the construction or
modification of this Consent Decree, or to effectuate or enforce compliénce with its terms, or to
resolve disputes in accordance with Section XIX (Dispute Resolution) hereof.
XXIX. APPENDICES-

112.  The following appendices are attached to and incorporated into this Consent
Decree:

“Appendix A” is the 2003 ESD |

“Appcndix B” is the SOW.

| “Appendix C” is the description and/or map of the Middle Waterway Problem Area and the

Site.

XXX. COMMUNITY RELATIONS
113.  Performing Defendant shall propose to EPA its participation in the community
. relations plan to be developed by EPA. EPA will determine the appropriate role for the |
Performing Defendant under the Plan. Pcrfqmﬁng Defendant shall also cooperate with EPA in
providing information regarding the Work to the public. As rcqﬁested by EPA, Performing
Defendant shall participate in the preparation of such information for dissemination to the public
and in public meetings which may be held or sponsored by EPA to explain activities at or reléting

to the Site.
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XXXI. MODIFICATION

114.  Schedules speciﬁed in this Consent Decree for completion of the Work may be
modiﬁed by agreement of EPA and the Performing Defendant. All such modifications sh'al.l be
made in writing.

115.  Except as provided in Paragraph 14 (“Modification of the SOW or. related Work
Plans”), no material modifications shall be'made to the SQW without written notification to and
written approval of the United Stateé, Performing Defendant, and the Court, if such modifications
fundamentally alter the basic features of the selected remedy within the meaning of 40 C.F.R.
300.435(c)(2)(B)(ii). Prior to providing its approval to any modification, the United States will
provide the State with a reasonable opportunity to review and comment on the proposed
modiﬁcation. Modifications to the SOW that do not materially alter that document, or material
modifications to the SOW that do not fundamentally alter the basic features of the selected remedy
within the meaning of 40 C.F.R.300.435(c)(2)(B)(ii), mayl.be made by written agreement between
EPA and the Performing Defendant. EPA and a Funding Defendant may modify an obligation in

Paragraph 9 and Section IX (Access and Institutional Controls) of such Funding Defendant by

~ written agreement, provided the modification does not materially alter the obligation-and

fundamentally alter thé selected remedy within the mczining of 40 C.F.R. 435(c)(2)(B)(ii).
116. Nothing in this Decree shall be deemed to alter the Court's power to enforce,

supervise or approve modifications to this Consent Decree.
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XXXII. LODGING AND OPPORTUNITY.FOR PUBLIC COMMENT

117.  This Consent Decree shall be lodged with the Court for a period of not less than 30
days for public ﬁoticc and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C. |
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or withhold
its consent if the comments regarding the Consent Decree disclose facts or gonsiderations which
indicate that the Consent .Dccree is inappropriate, improper, or inadequate. Settling Defendants
consent to the entry of this Consent Decree wi(hbut further notice.

118. Iffor any reason the Court shodl& decline to approve this Consent Decree in the
form presented, this.agreement is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties._

XXXIII. SIGNATORIES/SERVICE

119. Each undersigned represcntative'of a Settling Defendant to this Consent Decree and

the Assistant Attorney General for the Environment and Natural Resources Division of the

Department of Justice certifies that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this document.
120.  Each Settling Defendant hereby agrees not to oppose entry of this Consent Decree
or the MWAC Consent Decree by this Court §f to chal_lehge any provision of this Consent Decree
or the MWAC Consent Decree unless the United States has notified the Settling Defendants in
writing that it no longer supports entry of the Consent Decree or the MWAC Consent Decree.

121.  Each Settling Defendant shall identify, on the attached signature page, the name,

“address and telephone number of an agent who is authorized to accept service of process by mail

- on behalf of that Party with respect to all matters arising under or relating to this Consent Decree.
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Settling Defendants hereby agree to accept service in that manner and to waive the formal service
requireménts set forth in Rule .4.§.)f't.he Federaj qu_es of Civil Procedure and ény applicable local
rules of fhis Court, incluﬂing, but not limited to, service of a summons.
- XXXIV. FINAL JUDGMENT

122. This Consent .Decrce and its appendices constit_uté the final, cb'mplete, and
exclusive agreement and understanding émong the Partiés with respect to the settlement embodied
in the Consent Decree, and, with reg_'ard.to the rights a;1d olbligaltions among and between the -
Settling-Defendants and the settling deféndants under the MW AC Cénsent Decree only, the
"MWAC Consent Dc;cree. The Parties acknowlédge that lthcrc are no representatio.ns, ag_rec;nents or -

‘understandings relating to the settlement other than those cxpfessly.contained in this Consent

Decree, and as noted, the MWAC Consent Decree.

123.  Upon apprbval and entry of this Consent Decree by the Court, this Corisent Decree
shall constitute a final judgment between and among the United States and the Settling Defendants.

The Court finds that there is no just reason for delay and therefore enters this judgment as a final

" judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS ﬁfbAY 0%, 2000

L)

s =7
ited States District Judge
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FOR THE UNITED STATES OF AMERICA

(.6.03 %W |

Date ' : Thomas L. Sansonetti
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

&(tlo3 . @ C/\

Date Paul Gormley
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
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¢/ w2003 | /,/

ate

LJohnlani|

Regional Adlg:‘nistrator, Region 10
U.S. Environmental Protection Agency
1200 Sixth Avenue

Seattle, WA 98101

Ted Yackplic
Assistarft Regional Counsel

U.S. Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, WA 98101
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FOR COOK'’S MARINE SPECIALTIES AND STUART COOK

MQQE | SignatumM
Date Name (print); _SrworT £ (ook
: : Title: FRES 105477«
Address: 2020 A/p  [fIoRKa ¢
T Acore®l LIA FREL T

Agent Authorized to Accept Service on Behalf of Above-signed Party:

" Name (print: S Zwzzy £ Cooke.
Title: (RECo O T
Address: 2

[(253) 752 -2%92
Ph. Number:
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. FOR SIMPSON TACOMA LAND COMPANY

M&g Sign;turc: /Q)'>7——W

Date . Name (print): Faymond P.-Tenmison

Title: Pres) dait

Address: 1301 Fifth Avenue, Suite 2800
Seattle, WA 98101-2613

FOR SIMPSON TACOMA KRAFT COMPANY, LLC

3 } | Signature; R[) TW

Date Name (print): ﬁd,ymw_uf P. Tepmson
| Title: Pee srdomt |

Address: 801 Portland Avenue, PO Box 2133
‘ Tacoma, WA 98241

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name ;: Kenneth S. Weiner or'
Matthew D. Wells

Title: Attorneys :
Address: Preston Gates & Ellis, LLP
925 Fourth Avenue, Suite 2900
Seattle, WA 98104-1158

Ph. Number: (206) 623-7580
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FOR CITY OF TACOMA

4 23 *Oj | Slgnaturq

Date ' Name: RayE Corpuz, Jr
Title: Clty anager
Address: 747 Market Street
Tacoma, WA 98402-3767

Agent Authorized to Accept Servxcc on Behalf of Above- sngned Party:

Name:  Robin Jenkinson
- Title: City Attorney
Address: City Attomney _
‘ S I , _ . Office of the City Attorney -
- : I S 747 Market Street
- o - " Tacoma, WA 98402-3767
- Ph. Number: . (293) 511 -518!
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE UNDERSIGNED PARTIES enter into this Consent Decree in the mater of United

States of America v. Cook’s Marine Specialties, relating to the Middle

Waterway within the Commencement Bay Nearshore Tideflats Superfund Site in

the city of Tacoma, Pierce County, Washington:

Date: AQ@{/ Y 003

FOR CITY OF TACOMA DEPARTMENT OF

LIC UTIE?}ES "

MARK CRISSON

Director of Utilities 3628 South 35" Street
P.O. Box 11007

Tacoma, WA 98411

(253) 502-8200

Approved As jz/fg;m & Legally:
//ff;i;/<j? —~{2/(;::;sz;25“\

< Senior Asst.’City Attorney

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

G.S. Karavitis

Sr. Assistant City Attorney
Office of the City Attorney
TPU Legal Section

3628 South 35th Street

P.O. Box 11007

Tacoma, WA 98411

(253) 502-8311
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FOR WASHINGTON DEPT. OF NATURAL RESOURCES

Date

oF fu...blc La_uaG
Address: department of  Aahardl Resoures
{t Wash +M $&. SE.
2.0. Pax Y101
0'?”%}(&.—7‘_ WA €S0y - 1061

Title: . Comm._rs-mor

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): __ Alxandra k. Smde
Title: Assistent Affaruq (eeneva (
Address: 1Has” Wu.skmq"l—m K<Y SE,
2.0 Aox ‘fa (00
¢ pla, WA 48S64-<cico
Ph. Number: K ( 300) S84- 37ss”
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FOR WESTERN MACHINE WORKS

3.2)-62 : Signature; /[W

Date . Name (print); R. P, S Cyezrs 72—
Title: PREZ 1 D VT
Address: __p3R €487 (1%
THconrA, Wit 7542])

Agent Authorized to Accept Service on Behalf of Above-signed Party:

‘ ' Name (print): Willtaw VC = °qfct
Title: Atoene ¥
Address: _ | 60\ FfdM Aeuve Sv iz
2100 Sealtle weo
: _ d9Blol— (6 B¢
Ph. Number: (z©b6) 447-7000
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EXPLANATION OF SIGNIF ICANT DIFFEREN CES

MIDDLE WATERWAY

I.  INTRODUCTION
A.  Purpose -
EPA’s September 30, 1989 Re_cord of 'Decision'(R.OD)' for-the Commencement Bay

" Nearshore /Tideflats (CB/NT) Superfund site selected a remedy involving a combination of five

key elements: site use restrictions (now commonly referred to as institutional controls), source
.control, natural récovcry, sediment remiedial action (ie., confinement and habitat restoration),
and monitoring, to address contaminated sediments in the waterways of the CB/NT site. InJuly -
1997, BPA issued an Explanation of Significant Differences (ESD) which modified the PCB
cleanup level. In August 2000, EPA issued an ESD which described the cleanup.plans for three
of the waterways in Commencement Bay-Thea Foss, Wheeler-Osgood and Hylebos— and
identified the disposal sites selected to.contain dredged contaminated sediments from all the - -
waterways. In February, 2002, EPA issued an ESD to describe the specific cleanup plans for
- the Middle Waterway problern area and identify the manner in which the remedial methods
outlined in the ROD would be applied in Middle Waterway. The purpose of this ESD is to
identify an enhanced remedy that has been selected for Area C in Middle Waterway. '

B. Lead and Support Agelicies
u.S. Environmental Protection_Agency (EPA) —Lead Agency for Sediment.Remediation

Washington State Department of Ecology (Ecology) Lead Agency for Source Control, Support
Agency for Sediment Remediation

Puyallup Tribe of Indians - Su_pport Agency for Sediment Remediation
C. Statutory Authority
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) Section

117(c) and National Oil and Hazardous Substances Pollution Contingency Plan (NCP), Section
.300.435(c)(2)(3).
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I. BACKGROUND
A. Site Namne, Location and History

The:CB/NT Superfund site is located in Tacoma, Washington at the southern end of the main
basin of Puget Sound. The site includes 10-12 square miles of shallow water, shoreline, and
adjacent land, most of which is highly developed and industrialized. The upland boundaries of
the site are defined according to the contours of localized drainage basins that flow into the
marine waters. The marine boundary of the site is limited to the shoreline, intertidal areas,
bottom sediments, and water of depths less than 60 feet below mean lower low water level
(MLLW). The nearshore portion of the site is defined as the area alorig the Ruston shoreline
from the Mouth of Thea Foss Waterway to Pt. Defiance. The tideflats portion of the site includes
the Hylebos, Blair, Sitcum; Milwaukee, St. Paul, Middle, Wheeler-Osgood, and Thea Foss
waterways; the Puyallup River upstream to the Interstate-5 bridge; and the adjacent land areas. -
Middle Waterway is located betweeii Thea Foss Waterway and the Puyallup River.

EPA placed the CB/NT site on the National Priorities Lxst (NPL) of sites requiring mvestlgatlon
and cleanup under EPA’s Superfund Program on September 8, 1983. A remedial '
investigation/feasibility study (RI/FS) was completed by Ecology in 1988 EPA made the ﬁnal
RI/FS and Proposed Plan available for public comment in February 1989. The RI/FS evaluated

- contaminants detected in sediments at the CB/NT Superfund site to identify problem chemicals
that pose a risk to human health and the environment. The RI/FS concluded that sediments in the
~ nearshore/tideflats area were contaminated with a large number of hazardous substances at
concentrations greatly exceeding those found in Puget Sound reference areas and which exceed
sediment quality objectives (SQOs) defined for the site. Contaminated sediments in Middle
Waterway have been found to contain levels of mercury, copper and PAHs that are conmdered
harmful to humans and wildlife.

III. DESCRIPTION OF AND BASIS FOR THE SIGNIFICANT DIFFERENCES
A. Introduction

The CB/NT ROD sets forth a general cleanup approach for the waterways that comprise the
CB/NT site and identifies, based on RI/FS sampling data, problem areas requiring response
action. The August 2000 ESD identified disposal sites (two nearshore confined disposal sites
and upland disposal) which would be most appropriate to safely contain dredged sediments. The
February 2002 ESD for Middle Waterway better defined the area and volume of sediment
exceeding the SQOs, and identified specific areas to be dredged or capped, as well as areas where
natural recovery or enhanced natural recovery would be appropriate. The 2002 ESD also
identified the disposal site for the contaminated sediments and refmed the cost of the remedial
action. None of these significant differences fundamentally altered the remedy selected i the
ROD. -



The February 2002 ESD for the Middle Waterway problém area identified cleanup actions to
address contamination throughout the entire waterway. The selected remedies 'fo__r Areas A and B
included a combination of ‘dredging and backfilling with clean material, thick capping, surficial
capping with habitat mix, enhanced natural recovery, natural recovery and no action. In Area C, .
located at the head of the waterway (see Figure 1), the selected remedy consisted of leaving
contaminated subsurface sediments undisturbed in Sediment Management Unit (SMU) 51a with
enhanced natural recovery to address the surface sediment contamination in both SMUs 51a and -
51b (Area C) , and long-term monitoring. No action is required for SMU 52a’and 52b.

During the public comment period for the draft ESD for Middle Waterway, EPA received -
numerous comments that did not support leaving the subsurface contamination in place in SMU
51a. Comments réceived from both the Washington Department of- Ecology (Ecology) and the
Washington Department of Natural Resources (DNR), indicated the state was not in agreement
with the proposed remedy for SMU 51a. The State disagreed with EPA’s analysis of the data
and asked for more cleanup than EPA deemed necessary to protect human health and the
envuonmcnt :

EPA took these concerns into consideration before issuing the final ESD and responded to
comments in a Responsiveness Summary, however, EPA’s preferred remedy for SMU51a was
not revised in the final ESD. After the final ESD was issued, EPA and the state continued to
have discussions about the EPA-selected remedy for SMUS51a. Ecology, in conjunction with

" DNR (one of the Potentially Responsible Parties [PRPs] in Middle Waterway), has now proposed
to do additional removal work in SMU 51a that would be funded by the state. In accordance with
Section 40 CFR 300.515(f) of the National Contingency Plan (NCP), while EPA finds that the
proposed enhancement of the selected remedy is not necessary to the EPA-selected remedial
action, EPA also finds that the enhanced action does not conflict nor is it inconsistent with the
EPA-selected remedy. Therefore, EPA has agreed to incorporate the additional cleanup as an
enhancement to the selected remedy as allowed by the NCP.

This enhancement to the selected remedy is not based on new information or a change in EPA’s
original interpretation of the data. It reflects the desire on the part of the state and other
stakeholders for a more permanent remedy and the state’s willingness to fund the entire
additional cost associated with the removal of contaminated subsurface sediments in SMU 51a.
The Administrative Record documenting the enhanced remedy for SMU 51a will consist of this
ESD, and also incorporates by reference the Administraive Record for the February 2002 ESD.

B. Description of Significant Differences

The February 2002 ESD specified enhanced natural recovery and long-term monitoring for Area
C of the Middle Waterway. The enhanced remedy for Area C consists of excavation of
contaminated sediments and backfiling within SMU 51a with upland disposal, rather than
leaving the contaminated subsurface sediments in place. Upland disposal of excavated material
will be at the Roosevelt Regional Landfill, consistent with the August 2000 ESD. This ESD



assumes that the volume of sednnents excavated for disposal will not: exceed 4000 cubxc yards If "
~ contamination is found at depth that exceeds this volume, it will remain in Pplace, capped with . =~
clean material and subject to long-term monitoring. Enhanced natural recovery with long-term _ |

monitoring remains the selected remedy for SMU 51b. All work will be performed by DNR, in
accordance to the Consent Decree and Statement of Work that has been negotiated for this site.

Tn'the February 2002 ESD, EPA estimated the costs of enhanced natural recovery and long-term
monitoring for Area C to be approximately $400,000. The cost of the enhanced remedy will be
.$1.6 million, approximately $1.2 million more than the February 2002 ESD.

| Changes in expected outcomes mclude more time to implement the remedial action -
(approximately one year longer than the 2002 ESD- selected remedy) and the likely need for less
monitoring of the subsurface sediments. '

IV. PERFORMANCE CRITERIA FOR THE REMEDIAL ACTIONS

For all the waterways in Commencement Bay, the August 2000 ESD expands on and clarifies
the general cleanup approach set forth in the CB/NT ROD; it added the Endangered Species Act
(ESA) as an applicable, or relevant and appropriate, requirement (ARAR) for remedial actions

. under the ROD; it selects two in-water disposal sites and upland disposal as acceptable disposal
options; and, it provides performance criteria to be applied to the design and implementation of
the selected remedial actions and mitigation projects. Those performance criteria apply to all
capping, dredging, confined disposal, natural recovery, and enhanced natural recovery activities,
and address subsurface contamination and mitigation. The additional requirements and '
 clarifications supplied in the August 2000 ESD are not repeated here but are applicable to the
Middle Waterway. There are no new ARARS associated with the enhanced remedy in SMU 51a.

V. SUPPORT AGENCY COMMENTS

Both the Washington Department of Ecology and the Puyallup Tribe did not support the selected
remedy for Area C m the February 2002 ESD. The enhanced remedy now reflects both the
Agency’s and the Tribe’s preferred remedial action. Ecology is working closely with DNR to
design and implement the enhanced remedy.’ _

V1. AFFIRMATION OF THE STATUTORY DETERMINATION

Since the enhanced remedy goes beyond the 2002 ESD remedy, this selected remedy is
protective of human health and the environment, complies with Federal, State and Tribal
requirements that are applicable, or relevant and appropriate to this remedial action as identified
in the ROD and subsequent ESDs, and is cost-effective. This remedy utilizes permanent
solutions and alternative treatment technologies to the maximum extent practicable for this site.
However, because treatment was not found to be practicable, this remedy does not satisfy the
statutory preference for treatment as a principle element. Because the remedy for portions of



~ Middle Waterway will result in- hazardous substances remammg onsite above health—based

“levels, a review will be conducted within five years after commcncement of the remedial action
to ensure that the remedy continues to provide adequate protection of human health and the
environment. - :

VII. PUBLIC PARTICIPATION ACT IVITIES

This ESD will go out for public review at the same time that the Consent Decree for Middle
Waterway is lodged with the court and undergoes. pubhc rev1ew and comment. ' :

| 3/,2?%?

Date .

Michaol F. Gearhoard, Direlor
. Office of Environmental Cleanup
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I.  PURPOSE

‘The purpose of this Statement of Work (SOW) is to set forth requirements for implementation of
the remedial action at the Middle Waterway, Area C problem area. This SOW addresses
Sediment Management Units (SMU) 51a and 51b (hereinafter collectively referred to.as the .
“Area C”). This SOW is consistent with the Record of Decision (ROD), signed by the Regional
Administrator of the United States Environmental Protection Agency (EPA), Region 10 on

- September 30, 1989, for the Comimencement Bay Neéarshore/T; ideflats (CB/NT ) Superfund Site

. (CB/NT Site), and the Explanation of Significant Differences (ESD) dated July 28, 1997, August
3, 2000 and the 2002 ESD. The 2002 ESD specifies the cleanup plan for the Middle Waterway.
The 1997 ESD modified the sediment cleanup standard for polychlorinated biphenyls (PCBs).

" For purposes of this SOW, reference to the CB/NT ROD will include the modifications set forth
in these three ESDs. : :

In conducting work specified in this SOW the Respondents shall follow: the 1989 ROD as

- modified by the 1997, 2000 and 2002 ESDs, approved pre-remedial design deliverables;
approved remedial design documents; this SOW; the approved Remedial Action Work Plan;

'EPA’s Superfund Remedial Design and Remedial Action Guidance and any additional guidance
provided by EPA in submitting deliverables for implementing the remedial action at Middle
Waterway Area C problem area-of the CB/NT Site. Implementation of this SOW shall result in
achieving the CB/NT Site cleanup objectives including the Sediment Quality Objectives in the
Middle Waterway and ARARs including the State Model Toxics Cleanup Act (MTCA) and
Sediment Management Standards (SMS).

Disposal sites for contaminated sediments were identified in the 2000 ESD, which provide the
Respondents with suitable locations for sediment waste disposal. This SOW, however, assumes
that upland disposal at the Roosevelt Regional Landfill in eastern Washington will be utilized in
the implementation of this SOW. If Respondents choose to use a disposal site other than the
upland regional landfill assumed by this SOW, Respondents would identify their intended
dlsposal site in the RD documents.

II. .= DESCRIPTION OF REMEDIAL ACTION
A. Key Elements of CB/NT ROD

The CB/NT ROD selected a remedy comprised of five (5) key elements: site use restrictions
(now commonly referred to as institutional controls), source control, natural recovery and
enhanced natural recovery, sediment remedial action (i.e., confinement and habitat restoration),
and monitoring, to address contaminated sediments in the waterways of the CB/NT Site.
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Three (3) of the five (5) primary elements of the CB/NT ROD will be implemented under this
SOW: sediment remedial action (including dredging/excavation, upland disposal, and any
necessary habitat restoration/enhancement), énhanced natural recovery, and monitoring. Source
control of hazardous substances to the Middle Waterway problem areas is not an element of this
SOW. The Washington State Department of Ecology (Ecology) has been designated as the lead
agency for source control at the CB/NT Site. Ecology issued its Mllestone 5 report, the final
adxmmstranve milestorie documentlng completlon of source control activities for Mlddle :
Waterway, on December 8, 2000. :

B Cleanup Objectives

The c]eanup objectives for the remedial action, as described in Section 10 of the 1989 ROD,
state, “the selected remedy is to achieve acceptable sediment quality in a reasonable time frame”
(CB/NT ROD, p. 97). Habntat functxon and enhancement of fisheries resources are also pl'O_]eCt
cleanup objectives. - : :

1.  Acceptable Sediment Qﬁality. in a Reasonable Time Frame

. “Acceptable sediment quality” is defined as “the absence of acute or chronic adverse effects on
biological resources or significant human health risk” (CB/NT ROD, p.62). The 1989 ROD
designated biological test requirements and associated sediment chemical concentrations referred-
to as sediment quality objectives (SQOs) to attain cleanup Ob_]eCthCS for the CB/NT Site. The
PCB SQO was subsequently updated in-a 1997 ESD.

SQOs are performance standards for the CB/NT Site. Sediment quality- Ob]eCtIVCS for individual
chemicals specified in the ROD, as amended in the 1997 ESD, are provided in Table 1 to this

- 'SOW. Respondents may elect to evaluate sediments using the State’s SMS, including biological
toxicity tests, for all chemicals except PCBs to further assess biological effects predicted by the
SQOs. Toxicity testing may also be used to assess the suitability of sediments for open-water -
disposal when chemical data predict that biological effects might be present. Relevant chemical
criteria are provided in Table 1 and biological test criteria are provided in Table 2 of this SOW.

- A “reasonable time frame” incorporates the ROD’s selection of natural recovery and enhanced
natural recovery for sediments in the CB/NT Site that are minimally contaminated and are
predicted to naturally recover within 10 years from implementation of the remedial action in any
~ given problem area. The Pre-Remedial Design Evaluation Report identified potential natural
recovery areas within Area C of the Middle Waterway Problem Area. Performance monitoring
of the enhanced natural recovery area is a requirement of this SOW and is discussed in more
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detail in Section IILC below.

Except for enhanced natural recovery areas, the time frame for achieving SQOs shall be the end
of construction of individual elements of the remedial action, as detailed in the Construction
" Quality Assurance Plan (CQAP) and OMMP, as appropriate, to be approved by EPA under this
"~ SOW. Determining whether SQOs have been achieved will be. verified through a comparison
with SQOs, and with a statistical comparison of performance monitoring data with SQOs,
surrounding surface chemistry, and Sediment Remedial Action Levels (SRALs). The sediment
quality monitoring and decision framework will be detailed in the OMMP.

2. . Habitat Function and Enhancement of Fisheries Resources

Habitat function and enhancement of fisheries resources have also been incorporated as part of
the overall project cleanup objectives. For example, the physical characteristics and placement
of material used for backfilling excavated areas or for enhanced natural recovery in the marine
environment will be required to provide a suitable substrate and habitat for aquatic orgarusms
that may utilize that environment. The exact scope and focus of these activities will be
determined on a project-specific basis during rémedial design. Consideration of habitat function
and enhancement of fisheries resources is required under- this SOW to meet cleanup objectives. .
and comply with ARARSs, including the Clean Water Act, Endangered Species Act, and the
Puyallup Tribe of Indians Settlement Act of 1989. :

C. Area C Middle Waterway Problem Area

The 1989 ROD and 2002 ESD Specrﬁed enhanced natural recovery for Area C of the Middle -
Waterway. This SOW assumes a more extensive remedy that relies on excavation and upland
disposal as the primary component of sediment cleanup remedy, combined with enhanced natural
* recovery for the Middle Waterway, Area C cleanup. Dredging/Excavation with upland disposal . -
will occur in Sediment Management Unit 51a and enhanced natural recovery with long-term
monitoring will occur in SMU 51b. The upland disposal of dredged/excavated material will be at
the Roosevelt Regional Landfill in eastern Washington. The cleanup areas shown in Figure 1 and
described in more detail in subsequent sections of this SOW, represent the cleanup plan of the
2002 ESD, which is subject to remedial design as approved by EPA and remedial action under
EPA oversight under this SOW.

L Sediment Management Unit 51a

Removal of contaminated sediments is proposed for SMU 51a. Previous investigations and -
preliminary evaluations of remedial options for the Middle Waterway Area C Problem Area are
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contained in the Final Data Evaluation Report for Middle_Waterway Problem Area, dated April
9, 2001, and Final Recommended Remediation Plan, Area C for Middle Waterway Problem

~ Area, dated April 9, 2001. Consistent with these reports and the 2002 ESD, the proposed
sediment remedy for SMU 51a will be at least as protective as EPA’s approved option of - _
isolation of subsurface contamination with enhanced natural recovery for surface sediments. The
removal option was one of three pnmary remedral options prev1ously cons1dered for this area.

The prehrmnary esnmate of sed;ment volume to be removed was 9,300 cys in the Remed1a1
Options Report. However, a total of 2,500 cys is used herein, based on ten cores collected in late
2002 to further refine the excavation volume required for full removal of contaminated sediment
in the area of 51a, At the time- of this writing, additional archived samples from the ten cores are
being submitted for analytical testing to further refine the volume estimate. The final volume -
should be within 25% of the estimated 2,500 cys. Final excavation area and depths, volumes,
removal plans and construction design-shall be detailed in the désign document submittals.

2. Sediment Management_Unit 51b

Enhanced natural recovery was identified in the 2002 ESD as the remedy for SMU 51b since
sediments are marginally contaminated and with placement of a thin, overlying layer of clean -
material, sediments are expec'ted to recover to SQOs within the ten (10) year time frame specified
in the ROD. At the CB/NT Site, EPA considers marginally contaminated sediments as those
with chemical concentrations less than the second lowest Apparent Effects Threshold (AET) .
value or biological test results that do not exceed the minimum cleanup level (MCUL) values
under Washington State Sediment Management Standards (SMS). Numeric AET chemical
concentration values are those specified in the 1989 ROD, while blologrcal MCUL criteria are
those specified in SMS regulations.

Respondents will monitor designated natural recovery areas, if any, to verify compliance with
performance monitoring criteria summarized in Table 1 (including optional biological
monitoring; see Table 2). Performance monitoring will be performed to verify compliance with

* criteria summarized in Table 1 (including optional biological monitoring; see Table 2). If
‘monitoring data indicate that natural recovery will not or does not occur within the next 10 years,
the need for enhanced natural recovery and/or active sediment remediation will be reassessed by
the Respondents and EPA, consistent with the ROD and ESDs. The scope of long-term
monitoring and appropriate response actions will be established in the OMMP.

D. Coordination with Middle Waterway Action Committee
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Middle Waterway Areas A & B are bemg remedxated by the Mlddle Waterway Actlon
Committee (MW AC) under a separate Agreed Order on Consent with EPA. Respondents will
coordinate with MWAC as appropnate regarding the timing of actions and logrstrcal
considerations. : :

HI. PERF ORMANCE STANDARDS

‘The Respondents shall adhere to the following performance standards for the de31gn and
implementation of the Middle Waterway Problem Area C remedial action. These performance
standards, as stated in the 2002 ESD, or elsewhere, are consistent with the cleanup objectives and .
are necessary to ensure that the remedy is protective of human health and the environment, and
complies with Applicable or Relevant and Appropriate Reqmrements (ARARs). Performance
standards shall include cleanup standards, standards of control, quality criteria, and other _
substantive requirements, criteria, or limitations including all ARARs set forth in the 1989 ROD,
1997, 2000.and 2002 ESDs, this SOW, and/or CD, and approved deliverables under this SOW.
Respondents shall address these performance standards in remedial design and shall identify
additional performance standards and methods necessary to successfully implement the remedial
action, including performance standards to momtor the long—term effectiveness of the remedial
action and mmgatron areas. :

A. Dredgirig/ExcaVation and Disposal

- Performance standards for dredging/excavation (removal) shall be consistent with the CB/NT
ROD and ARARs including the Clean Water Act, Rivers and Harbors Act, and Endangered
Species Act requirements. Under this SOW, the Middle Waterway Problem Area C will be
- subject to construction quality assurance and performance monitoring to ensure that the selected
remedy is protective, and that applicable water quality standards are not exceeded beyond the
surface water mixing zone identified for in-water act1v1t1es e.g., cappmg & dredgmg)

Section 401 of the Clean Water Act requires that both dredgmg/excavatlon and dredged material
disposal (including dewatering) operations shall not violate applicable effluent or water quality
standards. EPA, working with Ecology, will be responsible for certifying during remedial design
that such operations will comply with this requirement. This determination allows for the
designation of mixing zones within which standards may be exceeded, but beyond which
applicable standards must be met. While removal and disposal operations conducted as part of a
remedial action within a CB/NT problem area do not require a formal Section 401 water quality
certification from Ecology, these operations must comply with the substantive requirements of -
such certification, including specified monitoring and reporting requirements identified by EPA.
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The mixing zone utilized during removal actions and upland disposal (including temporary
_ discharge of dewatering fluids as necessary), will require a water-quality certification from EPA.
Respondents shall subnnt ‘water quality momtormg plans as part of this SOW

Respondents shall de51gn and implement the dredgmg/excavatxon for Sediment Management
- ‘Area5la as necessary to achleve maximum beneﬁt of removal of up to 4,000 cys.

~ -Contaminated sediment will be dredged and disposed. of in an upland reglona.l landﬁll that is
authorized to accept the material." As-builts of all dredged/excavated surfaces shall be provxded
to EPA in the Remedial Action Construction Report. Respondents shall document to EPA
quantities (in-place volumes), and disposal location (upland regional landfill) for material
removed from SMU 51a. :

The methods for achieving the objectives for dredged/excavated areas addressed under tnis SOW. .

shall be set forth in the Preliminary Design Report, the CQAP and the OMMP, as appropriate.
Verification that performance standards, including SQOs, have been achieved shall be '
 documented in the pre-final construction reports, and the Remed1a1 Act10n Comple&on Report
" as appropriate. :

'B.. Enhanced Natural Recovery

For those areas selected for enhanced natural recovery, Respondents_shall prepare: ('1) monitoring

plans, (2) identify triggers for initiating additional response actions if the monitoring indicates
natural recovery will not succeed in the ten (10) year time frame, and (3) spec1fy additional
response actions for active remediation if monitoring indicates natural recovery will not occur by
year ten (10). These elements shall be primarily addressed in the OMMP for the Site and other -
deliverables, as appropriate. Natural recovery monitoring will be’ performed until cleanup
objectives are achieved. '

C. Conservation Measures

Respondents shall take all appropriate measures during remedial design, construction, and site -
maintenance to avoid and minimize adverse impacts to the aquatic environment resulting from
implementation of the remedial action. As set forth in the CB/NT Biclogical Assessment (BA)
- prepared by EPA, and in the amending ESDs, a range of conservation measures are required by
EPA to ensure that critical habitat for listed species is protected by the remedial action. '
Conservation measures applicable to work in the Middle Waterway Problem Area C include:

e Timing restrictions for in-water work to avoid fish-critical activity periods, such that no
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" in-water work will occur durmg designated fish wmdows
e Substantive complxance with water quality standards as spemﬁed ina watcr quality
. certification to be issued by EPA; -
© o . Addition of select substrates (fish mix) as part of backfilling and enhanccd natural
recovery to assist in providing suitable habitat for prey items of juvenile salmonids; and -
.o Incorporation of specific measures (e.g., Best Management Practices such as backfilling
~ excavated areas prior to tidal mundatmn) into the design, to reduce the potential for
" construction-related impacts to listed species or their habitats, and to minimize the
potential for recontamination of Areas A and B in Middle Waterway. Spec1ﬁc de51gn
measures w1ll be reviewed and approved by EPA.

v WORK TO B_E PERFORMED BY RESPONDENTS N

The scope of work for this remedial de51gn and remedlal action mcludcs the followmg key
components (assummg upland dlsposal) :

e Design and implement removal and transpon of excavated material to an approved upland
dlsposal site for SMU 51a ' :

. Design and implement thin layer cap for enhanced natural recovery in SMU 51b

e Perform construction monitoring, long-term monitoring of enhanced natural recovery area,
and monitoring for effective isolation of any material left in place in 51a, as appropriate

. Perform restoration site reconstruction and replanting as necessary

e Coordinate remedial actions in Area C with other remedial and navigation actiVities on the
waterway . - - ' -

To accomplish this scope of work the remedial design/remedial action shall consist of the
following five (5) tasks. Respondents shall be responsible for implementing additional work
elements necessary for successful implementation of the Middle Waterway Problem Area C
'remedlal action. All plans are subject to EPA approval.

Task 1: Remedial Desxgn

A. Preliminary Design Document
B. Prefinal Design Document Final
C. Design Document
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Task 2: Remedial Action Work Plan
Task 3: Remedial Action/Construction. :
Pre-construction Inspectlon/Meetmg
- RAProgress Meetings
Pre-final Construction Inspectlon
Final Construcnon Inspectlon
Reports - -
1. Remedial Action Construction Report
2. Final Remedial Action Report™
"Task 4: Performance Momtonng and Construction Quality Assurance
Task 5 Long -term Operation, Maintenance & Momtonng

.m.UOPU?’

.Addmonal detalls on each task are provided below. All documents reports, and memoranda
listed in Sectlon V of this SOW are sub]ect to EPA review and approval.

RespOndents will meet with EPA on a régular basis during remedial design development to
ensure appropriate review time and resolve any design and construction related issues as they
arise. Design stage elements (i.e., prelmnnary, prefinal, final design deliverables) will be '
presented and discussed with EPA during desrgn developrnent culmmatmg in the submttal of
- the 100% desrgn deliverable. - : :

Task 1: Remedial Design

The remedial design is generally defined as those activities to be undertaken to develop the final :

plans and specifications, general provisions, special requirements, and all other technical and

_ procurement documentation necessary to fully implement the remedial action as described in the
CB/NT ROD and this SOW. Respondents shall prepare construction plans and specifications to
implement the remedial actions within the Middle Waterway Problem Area C as described in the

"ROD and this SOW. Plans and specifications shall be submitted in accordance with the schedule
set forth in Section V below. All remedial design work, including plans and specifications, shall
be developed in accordance with EPA’s Superfund Remedial Design and Remedial Action
Guidance (OSWER Directive No. 9355.0-4A) and shall demonstrate that the remedial action
shall meet all objectives of the ROD, CD, and this SOW, including all performance standards.
Respondents shall meet regularly with EPA to discuss design issues.

A. Preliminary Design Document

Within thirty days (30) after the effective date, respondents shall submit a preliminary design
Page 10 of 26



03/18/03
Middle Waterway, Area C SOW -
document and commence a series of meetings with EPA to identify and resolve potential issues.’

Presentation materials and technical memoranda will be used as necessary, to support Lhe
dralogue with EPA. - ' '

Respondents shall subrmt the Prefinal Desrgn dehverable when the desrgn effort is approxrrnately
ninety (90) percent complete. The Prefinal Design submittals shall include or discuss, at a
minimum, the following; :

1. Summary of results of pre-design field sampling; a brief summary of the
work completed, identifying key documents, and summarizing key
“ conclusions and sampling results. The summary and key conclusions shall
,clearly distinguish between data previously approved by EPA and new
: data presented for EPA review and approval

2. Design Report with detailed design and access assumptions and design
obJectrves, mcludmg but not limited to:

. Genera] Elements:

- a. Descnptlons of the analyses conducted to select the design
‘ “approach, including a summary and detailed _)UStlﬁC&thﬂ of design
assumptions;
b Order in which removal/backﬁll and ENR thm layer capping w1ll
: _occur;
c. “Technical parameters and essential supportmg calculatrons (at least

- one sample calculation presented for each significant or unique

design calculation) upon which the desrgn will be based, including
but not limited to design requirements for each active remedy (e.g.,
excavation,.ENR capping); _

d. Access and easement requirements, mcludmg an evaluatlon of the

" methods to access excavation areas across existing restoration sites

and the most appropriate Waterway Problem Area use restrictions
for each element of the remedral action to ensure long-term

effectiveness; .

e. Coordination with other in-water work or navigation and
commerce; -

f. Permit requirements or substantive requirements of perrmts

Preliminary construction schedule, including contracting strategy;
Plans and protocols for excavation or ENR capping around pilings
and restoration site features;
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Excavatwn/Backﬁllmg (Dredgmg) Elements::

a. Methods and requirements for how excavated sediments w1ll be
- handled, transported, and disposed; : :
b. Proposed stagmg, material handlmg, or dewatenng location(s)
' required; '
c.  Design excavition depth and overcut allowances
d.. .  Excavated material volumes;
e Excavation techniques, including Real Time Kmetics (RTK)
. precision excavation implementation;
f. Analysis of dredge cuts to ensure contammated 31de slope do not
' .femain exposed after dredging;
g If appropriate, method and location for dewatermg excavated

sediments and disposal of associated water; .
h. Perfonnance standards in Section III of this SOW.

_ Thin Layer Capping Elements

a. Appropriate physical and chemical charactenstlcs of matenals to

| be used for sediment capping; .

b. Method for identifying and testing clean source matenal mcluding '
' acceptance criteria for such sediment;

C. Cap placement techniques; -

d. Selection of cap material suitable for colomzation by aquatic

 organisms;
e. Performance standards in Section III of this SOW

Complete set of drawings and speciﬁcations deﬁning- the detailed design;

Draft CQAP including description/outline of proposed cleanup
verification methods for remedial action construction (e.g., inspection
activities and survey requirements), including compliance with ARARs.

. The CQAP shall also describe contractor/subcontractor qualifications,
documentation and reporting, and various remedial action construction
elements (e.g., excavation/backfilling, thin-layer capping, and .
protection/reconstruction of existing restoration sites). The CQAP will
also describe water quality control measures to be specified in a Water
Quality Monitoring Plan (e.g., inspection and oversight) that will occur

-during water quality monitoring activities to confirm that

~ excavation/backfilling, dewatering, and thin-layer capping activities are
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conducted consistent with requ1rements to be spc01ﬁed in the plans and -
specifications;

a. Water Quality Momtonng Plan. The plan shall include the
following minimum elements: momtormg schedule, sampling
. locations, intervals, parameters, analytical methods, key contacts,
reporting requirements, daily contacts for nonﬁcatmns of all
exceedances, result summanes and draft and final reports.

Addendum to “Final Biological Assessment for MiddleWaterway _
Problem Area of the Commencement Bay/Nearshore Tideflats Superfund
Site, Tacoma, Washington” April 2001, addrcssmg the performance
standards in Sechon m.c., cvaluatmg :

a Changes to the effects determmatxon for Area C based on the
_selection of the altematc remedy for SMU 51a. '

' Draft.Opération-, Majntcnance, & Monitoring Plan (OMMP) (See Task 5);

Capital and Opgratibn and Maintehance Cost Estimate (accuracy of +15 -
percent and -10 percent).- This cost estimate shall refine the previous cost
. estimates to reflect the detail presented in the Draft Design;

Project Schedule for the construction and implementation of the remedial
action that identifies t1mmg for initiation and completion of all crmcal
path tasks. :

B. Final Design

The Final Design shall fully address all comments made to the Prefinal De31gn and shall include
reproducible drawings and specifications suitable for bid advertisement. The final project
schedule submitted as part of the Final Design shall include specific dates for major milestones
and completion of the project. As déscribed in Task 2 below, certain elements of the design will
be finalized as part of the subsequent Remedial Action Work Plan deliverable.

The project plans and specifications included with the Final Design shall include detailed
descriptions of sampling activities, such as water quality performance sampling. The
requirements for quality assurance sampling activities including the sampling protocols, sample
size, locations, frequency of testing, acceptance and rejection data sheets, problem identification
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and corrective measures reports, evaluation reports, acceptance reports, and final 'docu'mentatiOn
will be described. The CQAP will address inspections, surveys, oversight and reporting.
Detailed procedures for sediment and water quality sampling and analysis (post-dredge
confirmatory and long-term) shall be presented in the OMMP. The OMMP shall include -
sediment sampling operations manual, quality assurance project plans, and health and safety
“plans for sediment sampling activities. Existing EPA- approved Quality Assurance Project Plans
(QAPPs) and other EPA-approved supportmg documents may be referenced or included as -.
_ appropriate.

Task 2: Remedial Action Work Plan

. The Respondents shall submit a single Remedial Action Work Plan which includes a detailed

descnptlon of all remediation and construction activities, including how those construction

_ activities are to be implemented by Respondents and coordinated with EPA (e. g., site-

“monitoring, material staging and handling). When describing implementation of the reme'dial
action, Respondents shall identify discrete elements of the remedial action for purposes of

* monitoring construction activities as they occur. The RA Work Plan shall include a project -
schedule for éach major activity and submlss1on of deliverablés generated during the remedial
action. The project schedule submitted in the RA Work Plan shall clearly describe the

interrelationship between various discrete portlons of the remedial and removal actions w1th1n
this SOW. :

Respondents shall submit the following deliverables with submission of the Remed1a1 ACthﬂ
Work Plan (unless previously submitted and approved by EPA):

1. . Final Construction Quality Assurance Plan (see Task 4 for detail);
2. . Final -Contractor submittals (e.g., Water Quality Monitoring Plan, Health
- and Safety Plan and Quality Assurance Project Plan addenda as
appropriate) for remedial action construction activities;
3.  Final OMMP (see Task 5).
Task 3: Remedial Action Construction
The Respondents shall implement the remedial action as detailed in the approved Final Design

and Final Remedial Action Work Plan. The following activities shall be completed in
constructing the remedial action.
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A .Pre-construction Inspection and Meeting

The Respondents shall participate with EPA and the’ State in a pre-construction inspection and
~ meeting to: '

1. Review methods for dchmenting and reporting inspection data, and
comphance with specifications and plans including methods for processing
“design changes and securing EPA review and approval of such changes as

necessary;
2. Review methods for -distn'buting _and storing documents and reports;
3. Review work area security and safety protocol;

- 4. | _Demonstrate-the constructionlmanagement is in place, and discuss any -

appropriate modifications of the construction quality assurance plan to
. ensure that Sxte spe01ﬁc considerations are addressed; and.

5. ©  Conducta Site walk-about to venfy that the desxgn criteria, plans, and
specifications are understood and to rev1ew material and equrpment
storage locatlons -

All inspections and meetmgs shall be documented by Respondent’s designated contact and _
- minutes shall be transmltted to all partxes wrthm seven (7) working days of the mspectron or
meeting. '

B. RA Briefings and Progress Meetings.

Respondcnts shall conduct RA briefings and progress meetlngs ona regular basis throughout the
RA. Briefings shall be held on a weekly basis to discuss issues such as the results of ongoing
water quality monitoring and field changes unless EPA and Respondents agree to a less frequent
schedule. ‘Progress meetings shall be held at least monthly unless EPA and Respondents agree to
a less frequent schedule. Progress meetings shall be scheduled on the same day that weekly
_briefings occur, thus eliminating the need for additional briefings during that week. At a
minimum, Respondents shall address the following at progress meetmgs

e General progress of construction with respect to RA schedule;
e Problems encountered and associated action items;
e Pending design, personnel or schedule changes requiring EPA review and approval;
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o Results of any RA venﬁcatlon sampling and assocmted dec151ons and action items.
C.  Prefinal Construction Inspections

Within thirty days (30) after Respondents make preliminary determinations that construction is

complete for each discrete element of the remedial action, as defined in the Final Remedial

Action Work Plan, the Respondents shall notify EPA and the State for the purposes of -
“conducting a prefinal mspectxon

The prefinal inSpections shall consist of a walk-through inspection of the entire completed
remedial action element with EPA. The inspection is to determine whether the project element is
complete and consistent with the contract documents and the Remedial Action Work Plan, to
review compliance with the CQAP, and to review field changes and change orders, and verify
that SQOs have been achieved. The Respondents shall certify that each discrete element of the
remedy has been constructed to meet the purpose and intent of the specifications. Respondents
shall complete re-testing where deficiencies are revealed. Within seven (7) days of the

- _inspection, a prefinal construction inspection letter/report shall be submitted to EPA. The

prefinal construction inspection report shall include a summary of the major CQAP results and -
field changes, as well as minutes from the inspection. The prefinal inspection report shall outline -
the outstanding construction items, actions required to resolve items, completlon date for these
items, and a proposed date for final inspection.

‘D.  Final Construction Inspections . .-

Within'thi'rt'y days (30) after completion of any work identified in the prefinal inspection reports,
the Respondents shall notify EPA and the State for the purposes of conducting a final inspection
of each discrete remedial action element. The final inspection shall consist of a walk-through -
inspection of each discrete element of the remedial action by EPA and the Respondents. The
 prefinal inspection reports shall be used as a checklist with the final inspection focusing on the
. outstanding construction items identified in the prefinal inspections. Confirmation shall be made -
that outstanding items have been resolved. Resolution of all outstanding items should be
documented in a Final Construction Letter/Report within thirty days (30) of the final inspection.

"E. Reports
Respondents shall follow EPA guidance for preparing Remedial Action Reports described in

“Close Out Procedures for National Priorities List Sites,” EPA 540-R-98-016, OSWER Directive
9320.2-09A-P, PB98-963223, January 2000 in submitting the following reports.
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1. Remedial Action Construction Report

The Responderits shall submit this report. when the construction is complete for all discrete
remedial action elements; but before all performance standards have been attained (i.e., prror to
achrevmg natural recovery) ' : -

Within thrrty days (30) of the last successful ﬁnal construction mspectron Respondents shall
submit a Remedial Action Construction Report In the report, a regrstered professronal engineer
and the Respondents' Project Coordinator shall state that the remedial action has been
“constructed in accordance with the design and specifications. The written report shall include as-
built drawings signed and stamped by a professional engineer, and other supporting
‘documentation to demonstrate the CQAP was followed.. The report shall contain the following’
‘statement, srgned by a responsrble corporate ofﬁcral of the Respondents' Project Coordmator

"To the best of my knowledge after thorough mvestrgatron I certlfy that the
information contained in or accompanying this submission is true, accurate, and
complete. I am aware there are significant penalties for submitting false
information, including the possrbrlrty of fine and imprisonment for knowmg
vrolatrons -

2. Remedial Action Completion Report

" The Respondents shall submit this report after construction is complete and all performanee
standards have been attained (including performance standards for natural recovery as -
- applicable), but where OMMP requirements will continue to be performed.

“ Within thirty days (30) of a successful demonstration that all performance standards have been
- attained, Respondents shall submit a Remedial Action Completion Report. In the report, a
* registered professional engineer and a responsible official or the Respondents’ Project -
Coordinator shall state the remedial action has been completed in full satisfaction of the
requirements of the CD. The written report shall include a summary of all information (e.g.,
long-term monitoring data) demonstrating performance standards not met (e.g., natural recovery)
in the Remedial Action Construction Report have been obtained. The report shall also include
documentation not previously submitted with the Remedial Action Construction Report verifying
that performance standards, including SQO cleanup objectives, have been attained. The report
shall contain the following statement, signed by a responsible corporate official of or the
Respondents' Project Coordinator:

"To the best of my knowledge, after thorough investigation, I certify that the
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information contained in or accompanying this submission is true, accurate, and

~complete. Iam aware there are significant penalties for submitting false
information, including the p0581b1hty of fine and imprisonment for knowing
v101at10ns - -

| Task- 4: Perforhxénce Monitoring and Construction Qua]ity_ Assurance -

Performance monitoring shall be conducted to ensure that all performance standards are met, .
__including cleanup verification methods and methods for determining compliance with :
performance standards and ARARs. The CQAP shall address performance standards related to
the remedial action construction (e.g., inspections, surveys, 'oversight and reporting). Other
confirmatory sediment sampling to demonstrate long-term achievement of SQOs throughout the
Middle Waterway Problem Area C and other long-term performance standards to be achieved
after remedial action construction is completed (e.g., achievement of SQOs in enhanced natural
recovery areas) shall be addressed in' the OMMP. The post-construction sediment sampling
results conducted under the CQAP will become the baseline for the OMMP described in Task 5.
Existing EPA-approved QAPPs and othcr supporting documcnts may be referenced as '
appropnate :

“The documents listed in- thls section must be prepared and submitted cons1stem thh Secuon I
of this SOW. The reqmred content of each of these documents is descnbed below

A Construction Quality Assurance Plan

Respondents shall submit in accordance with the schedule.in section V of this SOW, a
Construction Quality Assurance Plan (CQAP) that describes the specific components of the

- performance methods and quality assurance program that shall ensure that the completed project
meets or exceeds performance standards and design criteria, and the project plans and
specifications, including achievement of SQOs as defined in this SOW. As part of the CQAP,
Respondents shall propose a sampling approach for verifying that SQOs have been achieved in
SMU 51b. The draft CQAP shall be submitted as described above in Task 1, A and the final
CQAP shall be-submitted with the RA Work Plan. Consistent with preparation of discrete
elements of the remedial design, Respondents may submit a separate CQAP for discrete portions
of the remedial action to facilitate contracting the remedial and removal actions under thls SOW.
‘The CQAP(s) shall contain, at a minimum, the followmg elements:

1. Responsibilities and authorities of all organizations and key personnel
involved in the design and construction of the remedial action, including
EPA and other agencies.
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2. Qualifications of the Construction Quality Assurance (CQA) Official.
- Establish the minimum training and expenence of the CQA Officer and
suppomng mspectlon personnel.

3. Performance Standards and Methods. Describe all performance standards
- and methods necessary to ensure 1mplementat10n of the remedial action
" construction, including mitigation as appropriate, in compliance with

ARARs and identified Site-specific performance standards. Performance

monitoring requirements shall be stated to demonstrate that best
management practices have been implemented for dredging operations,
transportation of dredged matenal and proper thm-layer cap placement -
techmques

4. Inspection and Verification activities. Establish the observations and tests
" that will be required to monitor the construction and/or installation of the
components of the remedial action. The plan shall include the general -
“scope and frequency of each type of inspection to be conducted. _
: ‘ ~ Inspections shall be required to measure compliance with environmental -
.- ' L . requirements and ensure coimpliance with all health and safety procedures.

5. Documentation. Reporting requirements for CQA activities shall be
described in detail in the CQA plan. This shall include such items as daily
summary reports, inspection data sheets, problem identification and
corrective measures reports, design acceptance reports, and final
documentation/storage. A description of the provisions for final storage
of all records consistent with the requirements of the CD shall be included.

6. Field Chariges. Describe procedures for processing design changes and
securing EPA review and approval of such changes to ensure changes
conform to performance standards, ARARs, requirements of this SOW,
are consistent with Cleanup Objectives and are protectlve of human health
and the environment.

7. Final Reporting. ‘Identify all final CQAP documentation to be submitted
to EPA in the in the Remedial Action Construction Report, or other
deliverables and submissions.

Detailed procedures for water quality sampling and analysis described in the CQAP shall be
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‘presented in the plans and spéciﬁca_tions, as appropriate. Existing EPA_-approvcd QAPPs and
other supporting documents may be referenced or included, as appropriate.

B. . Quality Assurance Project Plans

‘For a particular sampling event Respondents may propose to use an existing EPA-approved
QAPP. The Respondents will identify whether any changes or additions are needed for each
‘sampling effoit. Regardless of whether Respondents utilize existing EPA- -approved QAPPs or
submit a new QAPP for a unique sampling event, the QAPP shall be consistent with the
requirements of the EPA Contract Lab Program (CLP) for laboratories proposed outsxde the CLP
The QAPP shall at a minimum mclude

Project Descnpnon
- Facility Location Hlstory
- Past Data Collection Activity
- Project Scope
- -Sample Network Design
- Parameters to be Tested and Frequency
- Project Schedule

Project Organization and Responsibility

Data Management Plan .
- Describe tracking, sorting, retnevmg data
- Identify software for data storage,
- Minimum data requirements & data format
- - Data backup procedures -
- Submission of data in format(s) acceptable to EPA

~ Quality Assurance Objective for Measurement Data
- Level of Quality Control Effort
- Accuracy, Precision, and Sensitivity of Analysis -
- Completeness, Representativeness and Comparability

Sampling Procedures -
- Sample Custody

- Field Specific Custody Procedures
- Laboratory Chain-of-Custody Procedures
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Calibration Procedures énd Frequency
- Field Instruments/Equipment
- Laboratory Instruments

Analyncal Procedures

- Non-contract Laboratory Program Analytlcal Methods '
- Field Screening and Analytical Protocol -

- Laboratory Procedures

.Irxtemal Quality Control Checks
- Field Measurements -
-. . Laboratory Analysis

Data Reduction, Validation, and Reporting.
- - Data Reduction. '
- Data Validation

- Data Reporting

Performance System Audits

- Internal Audits of Field Activity
- Internal Laboratory Audit '
- ‘External Field Audit

- External Laboratory Audit

Preventative Maintenance

- . Routine Preventative Maintenance Procedures and Schedules
- Field Instruments/Equipment

- Laboratory Instruments

- Specific Routine Procedures to Assess Data Precxsron Accuracy, and
Completeness

- Field Measurement Data

- Laboratory Data

Corrective Action o
- Sample Collection/Field Measurements
- Laboratory Analysis

Quality Assurance Reports to Management
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C. Health and Safety Plan

The Respondents, or their contractors, shall develop and submit in accordance with the schedule
in Section V of this SOW, health and safety plans which are designed to protect on- site
personnel and area residents from physical, chemical, and all other hazards posed by this
remedial action. The safety plan. shall dcvelop the performance levels and criteria necessary to
address the followmg areas:

[Facility description
Personnel
Levels of protection
Safe work practices and safeguards
Medical surveillance-
Personal protective equipment
Personal hygiene -
Decontammanon—personal and equipment
_ Site work zones
“Contaminant control
Contingency and emergency planning, mcludmg SPCC
Logs, reports, and record keeping

The safety plan(s) shall follow EPA guldance and all OSHA requirements as outlined in 29
C.F.R. 1910 and 1926. Respondents may utilize existing Health and Safety Plan project
documents (e.g., pre-remedial design HASP) or other company/contractor HASPs provided that
Respondéents demonstrate the HASP has been modlﬁed as necessary, or otherw1se sufﬁcxently
addresses the activities covered by this SOW

- ‘D. - Field Sampling Plan

'Respondents shall develop and submit in accordance with the schedule in Section V of this
SOW, field sampling plan(s) (or equivalent documents/appendices) as described in “Guidance
for Conducting Remedial Investigations and Feasibility Studies under CERCLA”, October 1988.

The Field Sampling Plan(s) will supplement the QAPP and address all sample collection
activities under this SOW.

Task 5: Operation, Maintenance & Monitoring

Respondents shall submit in accordance with the schedule in Section V of this SOW for EPA
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approval a single post-remedial action Operation, Maintenance, & Monitoring Plan (OMMP)
covering all remedial actions in the in the Middle Waterway Problem Area C. The OMMP covers

- long-term operation, maintenance and monitoring activities after all elements of the rcmedlal
actions have been constructed. The objectives of the OMMP shall include:

e Confirmation that performance standards are achieved by the remedial action;
¢ Confirmation that exposuré of subsurface contamination has not occurred through
physical processes such (e.g., through) storms or ship scour; :
e Confirmation of natural recovery in designated arcas'within 10 years following
- completion of remedial actions in adjacent areas;
e Evaluation of long-term effectwencss of habxtat restoration reconstruction.

The Respondents shall prepare an OMMP to cover both 1mplementat10n and long-term
_maintenance and mionitoring of the remedial action. A draft OMMP shall be submitted with the
Prefinal Design. The final OMMP shall be submitted to EPA no later than the Remedial Action
Work Plan submittal. - The final OMMP shall address all comments made to the draft OMMP
and will be subject to EPA approval. After results for each monitoring event are reported, the -
final OMMP will be reviewed and revised as necessary, under EPA direction and approval.
Types of momtormg may include:

e Bathymetry .

e Sediment chermstry

o Conﬁrmatory biological analyses (i.e., sediment bloassays or benthic in faunal

abundance) - ' :

Respondents shall propose the appropriate monitoring elements necessary to achieve the _
‘specified monitoring objectives in this SOW for the remedial action. A rationale for the proposed
monitoring actions shall also be included. However, long-term monitoring to ensure the
effectiveness of the remedial action, mcludmg rmtlgatlon will continue as long as contarmnated
sedlments are left in place.

The OMMP shall be composed of the following elements:

1. Description of normal operation and maintenance:
a.. Description of tasks to achieve each momtorlng objective;
~ b. Description of tasks for maintenance;
C. Schedule showing frequency of each OMMP task
- d.

Summary table of OMMP activities for all activities
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| a. Description of monitoring tasks; :
b.  Description of required data collection (mcludmg sample type
' - number, location and frequency) laboratory tests, and their
interpretation,
C.. Required quahty assurance a.nd quahty control, SAP & HSP (or
.- addenda);
d. Schedule of monitoring frequency; and
e. Description of verification sampling procedures if SQOs or
performarrce standards are exceeded in routine monitoring.
3. . Cormrective Action: : .
a. Description of correctrve action to be 1mplemented in the event -
that cleanup or performance standards are not met (e. g.,if
‘exceedances of SQOs are detected, identify additional samplmg
_and/or analysis to be conducted by Respondents to identify
. appropriate response actions, if any); and -
b. - Schedule fOr implementing these corrective actions.
4. Descnptron of procedures fora request to’ EPA to reduce the frequency of
' or discontinue monitoring. :
. 5. Records and reporting mechanisms required: -
a. Laboratory records; '
. b. Records for long-term monitoring costs;
C. Documentation to comply with CERCLA 5- -year Revrew Reporting -
' Requirements;
d. Reports to State or Federal Agencres

_ 03/18/03 )
Mrddle Waterway, Area CSOwW

The final OMMP shall include detailed dcscnptrons of all samplmg activities, such as sediment
quality monitoring, and will establish requirements for quality assurance sampling activities
“including the sampling protocols, sample size, locations, frequency of testing, acceptance and
rejection data sheets, problem identification and corrective measures reports, evaluation reports,
acceptance reports, and final documentation. The OMMP shall include sediment sampling
operations manual, quality assurance project plans, and health and-safety plans for sediment
sampling activities. Existing EPA-approved QAPPs-and other EPA- approved supporting
documents may be referenced or included as appropriate..

~
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V. RD/RA SCHEDULE OF DELIVERABLES AND MILESTONES

The schedule for submission of major deliverables to EPA is described below. If the date of -
submission of any item or notification required by this SOW occurs on a weekend or federal
hohday, the date of submission of that item or notxﬁcatlon shall be the- next workmg day
following the wcekend or holiday..

Table 3 RD/RA Schedule of Deliverables and Milestones

Item# | = Milestone - Description
1 | Preliminary Design Document. = | NLT 30 days after effective date of CD,
' To allow EPA review and _prepare and submit preliminary design

evaluation of the Area C remedial | document.
Design, presentation with
adequate supporting
documentation will start with
Preliminary Design and proceed
through (with delivery of) 90%
Design for SMUs 51a and 51b

2 - Pre Final Design and supporting Prepare and submit Prefinal Design
draft documents, draft CQAP, within 45 days of approval of the
draft OMMP, and draft BA preliminary design:

Addendum, outline of plans & ' = :
specifications.

3 Design Dialogue — Final Design | Thirty days after approval of Prefinal
" ) Design

4 - RA Work Plan, including final .| 30 days after EPA approval of final
.CQAP, Final OMMP, Plans & design
specifications and supporting

documents
5 Award RA Construction Contract | NLT 110 days after EPA approval of final
: design
6 Notification of RA Start 30 days prior to stan of construction
7 Pre-Construction Inspection 15 days after award
Meeting _ o \
8 Initiate Construction - NLT 30 days after award
RA Construction As required in approved RA Work Plan
10 | Prefinal Construction NLT 30 days after completlon of
Inspection/Meeting construction
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11

Prefinal Construction Inspection | 7 days after preﬁnal construction
Letter/Report(s) . - inspection for each discrete elcmcnt of the
: remedial action
12 | Final Construction NLT 30 days after complet.lon of work
: Inspections/Meeting . identified each in prefinal constructxon :
L inspection letter/report

13 | Final Construction NLT 30 days after each final
Letter/Reports(s) _inspection/meeting

14 | RA Construction Report NLT 30 days after last prefinal

' construction inspection/meeting -
15 | RA Completion Report 1 NLT 30 days after demonstrating

Remedial Action Objectives, including
1 SQOs for natural recovery areas, have .

been attamed _
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- Table 1 Sediment Quality Objectives

. Chemical . e . S .Sediment Quality ObLeétiye.'_'
- Metals (mg/kg dry weigh(;'pprf!)
Antimony o _ . | : 150"
‘san ) 8
Arsenic _ _ : 57
! : ’ . 8
~ Cadmium : : - : . 54
Copper _ - 390"
Lead ' - o _ . . 450°
Mercury : ' ) : 0.59
Nickel S : | : . >140™®
Sitver : R _ 6.1%
Znc ' . : _ - a10®

o Organic Compounds (pg/Kg dry weight; ppb)

~ Low Molecutar Weight Polycyclic Ardmatic_ Hydrocarbons (LPAH) _ 5,20'0L
Naphthalene ' ' _ : ' - 2,100*
Acenaphthylene : : ‘ ' R 1,300*°
Acenaphthene - o ' . , . Ce .. 500"
Fluorene - o - 540"
Phenanthrene | R S 1,500*
Anthracene - o S 960"
. 2-Méthylnaphthalene ' _ 670
High Molecular Weight PAH (HPAH) . 17,000
Fluoranthene : ' 2,500"
Pyrene ; ' _ 3,300"
Benz(a)anfhracene o : o . 1,600"
Chrysene ' - ' _ 2,800" -
‘Benzofluoranthenes S ©. 3,600
Benzo(a)pyrene g : - o . 1,600
Indeno (1,2,3-cd)pyrene : .GQQL'
Dibenz (a.h)anthracene 230
Benzo(ghi)'peryie'ne - 720%
Chlorinated Organic Compounds
_ 1.3-Dichlorobenzene . 170~48
1,4-Dichlorobenzene 1108
1,2-Dichlorobenzene s0-8
1,2,4-Trichlorobenzene 51*
Hexachlorobenzene (HCB) 22°

I Total Polychlorinated Biphenyls (PCBs) ' 300°



Ch..emical Sedumem .'_c")p'al.i'ty.'obj_efc't_ive"'
‘Phthalates _ o
‘ . Dimethy! p’hthalate 160" -
Diethyl phthalate 200°
Di-n-butyl phthalate 1,400
Butyl benzyl phthalate 900*®
Bis(2-ethylhexyt)phthalate i 300°
Di-n-octyl phthalate - 6.200°
Phenols _
. Phenol ' '-‘.420L
2-Methylphenol e
" 4-Methylphenol 670"
" 2.4-Dimethytpheriol 29"
Pentachlorophenol 3ot
Miscellaneous Extratable Compounds .
Benzy! alcohol 73
Benzoic acid 6502
Dibenzofuran 540"
Hexachlorobutadiene 118
N-nitrosodiphenylamine 288
‘ Volatile Organic Compounds
Tetrachiorpethene - 578
Ethylbenzene ' 10°
Total xylenes 40°
Pesticides '
P.P-DDE o8
P,P-DDD 168
P.P-DDT 248

1/ Lowest apparent effects threshold among amphlpod oyster, and benthic infauna:
A - Amphipod mortahty bioassay.
L - Oyster larvae ‘abnormality bioassay.
B - Benthic infauna.

- Sediment Quality Objective is 300 ppb, and the Sediment Remedial Action Level is 450 ppb, using the PSDDA
surmming method as set 1orth in the July 28, 1997 Explanation ot Significant Diferences (EPA, 1897).




-Biological Test

Refe rence' Area!Control
Performance Cntena

Table 2 Brologrcal Testrrlg E)e(:rsron Crrtena _Mrnor Adverse Brologlcal Effect Threshold'-

K Decrsron Crrtena -

Amphipod

Larval

Juvenile
Polychaete

Controt. sedrment <10%
montality, reference sediment
<25% monalrty

Seawater control <30%

combined abnormahty and
mortality

Control sediment <10% .

mortality and >0.72 mg/day
growth; referance sediment
individual growth rate >80%

- control individual growth rate

The test sedrment has a hrgher (statrstrcally
significant, t test, p<0. 05) mean mortality than the
reference sediment and the test sediment mean
mortality is greater than a value represented by the
reference sediment mean mortality plus thrrty

- percent.

The test sediment has a mean survivorship of
normal larvae that is less (statistically significant, t
test, p<0 1) than the mean normal -survivorship in
the reference sediment and the test sediment mean
normal survivorship is le_s_s than seventy percent of
the mean nomal survivorship.in the reference -

.sediment (i.e., the test sediment has a mean

combined abnormalrty and mortality that is grea{er
than or equal to thirty percent relatrve to time-final in

. the reference sedrment)

- The test sediment has a mean individual growth rate -
_of less than fifty percent of the reference sediment

mean individual growth rate and the test sediment
mean individual growth rate is statistically different (t
test, p<0.05) from the reference sedrment mean
individual growth rate. :

' 1/ The biological tests shall not be consrdered valid unless test results for the appropnate control and

reference sediment samples meet the performance standards
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APPENDIX C
RESERVATION OF ACCESS FASEMENT AND RESTRICTION ON USE

I. RECITALS
WITNESSETH:

WHEREAS, Grantor is the owner of real property located in
County, Washington and legally described.in ATTACHMENT ____

hereto (the "Property"),
WHEREAS, the Property is part of the of the
Superfund Site (" " or "Site") which
the United States Environmental Protection Agency ("EPA") placed
on the National Priorities List, 40 C.F.R. Part 300, Appendlx B,
-as publlshed in the Federal Reglster on ;

WHEREAS, in a Consent-Decree by and between the United
States of America and

. ~dated . ,
the parties agreed to conduct a Remedial Action, as deflned in
the Conserit Decree, but as used herein to include also Operatlon,
Maintenance and Monitoring (OM&M) as defined in the Consent

" Decree (herein together "Remed1a1 Action"), -that is generally
descrlbed as follows :

WHEREAS, the parties have agreed: (a) to reserve to the
Grantor a permanent right of access over the Property for the
. purpose of implementing, fac111tat1ng, and monitoring the scope
- of the Remedial Action; and (b) to impose on the Property use
restrictions as covenants that the parties intend to run with the
l1and and to be binding upon the successors, transferees and
assigns of the Grantee for the purpose of implementing,
fac111tat1ng, and monltorlng the scope ‘of the Remedial Actlon,

WHEREAS, Grantor 1ntends to cooperate fully with Grantee and
EPA in the implementation of all response actions at the Site.
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II. .RESTRICTIONS AND RESERVATTIONS.

1. Purpose: It is the purpose of these restrictions and
reservations to ensure that the Property will not be used in a
manner that will cause a failure of the Remedial Action and to
reserve and retain for the Grantor the right to implement,
facilitate, and monitor the Remedial Action to assure that the
Property will be used only for purposes which are compatible with
the Remedial Action.

: 2. Restrictions on Use:: Grantee, on behalf of itself, its
successors and assigns, in consideration of this Reservation of
Access Easement and Restriction on Use hereby covenants that use
of the Property shall be restricted as follows:

a. Unless approved by EPA, no action shall be
taken or suffered that would (i) interfere
with or adversely affect the implementation,
integrity or protectiveness of the remedial
measures to be performed pursuant to the
Consent Decree; (ii) expose contaminated
‘sediments left in place in the Middle
Waterway to the environment or marine
organisms; or (iii) disturb the integrity or
effectiveness of any surface cap on the
Property where the disturbance causes the
‘release or threatened release to the
environment of hazardous Substances in excess
of Site cleanup standards regardless of
whether such cap was established as a
requirement  of the ROD.

b. At least 30 days prior to any conveyance of a
title interest in the Property, the owner of
the Property shall give written notice to the
grantee of the Consent Decree and of the
access obligations and use restrictions
therein and shall glve written notice to EPA
of the proposed conveyance, including the
name and address of the grantee, and the date

- on which notice of the Consent Decree and the
this Reservation of Access Easement and
Restriction-on Use were given to the grantee.

The parties intend these restrictions to run with the land and to
‘be blndlng upon the Grantee and its successors, transferees, and
assigns for the benefit of Grantor.

. . 3. . Reservation of Environmental Protection Easement:
Grantor hereby reserves and retains for itself and its successors
and assigns,  a non-exclusive, perpetual easement to enter on the
Property at reasonable times and in a reasonable manner. The
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purposes of such access are to conduct any activity relating to
the Consent Decree, including but not limited to the following
activities:

a. Implementlng the Remedial Action as deflned
in the Consent Decree

b. Verlfylng any data or information submitted
' to the EPA pursuant to the Consent Decree;

C. Verifying that no action is being taken on the
Property in violation of the terms of this
Reservatlon of Access Easement and Restrlctlon on
Use; and’

a. Monitoring.the Remedial Action and conducting
investigations related to the Remedial Action
including, without limitation, sampling of
air, water, sediments, soils, and.

. specifically, without limitation, obtaining
split or duplicate samples.

4. No Public Access and Use: No right of access or usé by

~ the general public to any portion of the Property is intended by

the parties or is conveyed by this Reservation of Access Easement
and Restriction on Use.

: 5.. Enforcement The Grantor hereby reserves and retains
for itself and its successors, and assigns an irrevocable,
permanent, and continuing right to enforce the terms of this
Reservation of Access Easement and Restriction on Use by resort
to specific performance or legal process. All remedies available
hereunder shall be in addition to any and all other remedies at
law or in equity. Enforcement of the terms of this instrument
shall be at the discretion of the Grantor, and any forbearance,
delay or omission to exercise its rights under this instrument
shall not be deemed to be a waiver by the Grantor of such term or
any subsequent breach of the same or any other term, or of any of
the rights of the Grantor under this Reservation of Access .

-

"Easement and Restrlctlon on Use.

6. Th1rd Party Beneficiary: The.Grantor on behalf of

'1tse1f and its successors and assigns, and the Grantee on behalf
"of itself and its successors, transferees, and assigns, hereby

agree that the EPA .shall be third party beneficiary of all the
benefits and rights reserved and retained by the Grantor in this
Reservation of Access Easement and Restriction on Use.

B 7. Waiver of Certain.Defenses:' Grantee and its
successors, transferees, and assigns hereby waive any defense of
laches, estoppel, or prescription.

8. ,Covenants: Grantor hereby covenants to and with the
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Grantee and its assigns, that the Grantor has a good and lawful
right and power to reserve and retain this Reservation of Access
Easement and Restriction on Use.

9. Notices: Any notice, demand, request, consent,
approval, or communication that either party desires or is
required to give the other under this Reservation of Access
Easement and Restriction .on Use shall be in writing and shall
either be served personally or sent by flrst class mail, postage
prepald addressed as follows:

To Grantor: - . - : To Grantee:

- 10.  Controlling Law: The interpretation and performance of
this Reservation of Access Easement and Restriction on Use shall
be governed by the laws of the United States or, if there is no
applicable federal law, by the law of the State of Washington.

11. Liberal Construction: Any general rule of construction
to the contrary notwithstanding, this Reservation of Access
Easement and Restriction on Use shall be liberally construed in
favor of the restrictions and reservations to effect the purposes
of this Reservation of Access Easement and Restriction on Use and
the policy and purpose of CERCLA, 42 U.S.C. § 9601 et seq. If
any provision of this Reservation of Access Easement and
Restriction on Use is found to be ambiguous, an interpretation
consistent with the purpose of this Reservation of Access '
Easement and Restriction on Use that would render the provision
valid shall be favored over any 1nterpretat10n that would. render
it 1nva11d

12. - Severability: If any provision of this Reservation of
Access Easement and Restriction on Use, or the application of it
to any person or circumstance, is found to be invalid, the
remainder of the provisions of this Reservation of Access
Easement and Restriction on Use, or the application of such
prov1s1ons to persons or circumstances other than those to which
it is found to be invalid, as the case may be, shall not be
affected thereby.

13.- Entire Agreement This Reservation of Access Easement
and Restriction on Use sets forth the entire agreement of the
parties with respect to rights and restrictions created hereby,
and supersedes all prior discussions, negotiations,
understandings, or agreements relating thereto, all of which are
merged herein. . .
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14. Reserved Rights of Grantee: Grantee hereby reserves
unto itself, its successors, transferees, and assigns all rights
and privileges in and to the use of the Property that are not
incompatible with the exercise of the restrictions on use and
reservation of an environmental protection easement reserved in
this Reservation of Access Easement and Restriction on Use.

15. Joint Obligation: If there are two or more parties
identified as Grantor or Grantee herein, the obligations imposed
by this Reservation of Access Easement and Restriction on Use
upon them shall be joint and several. )

_ 16. Successors: The Grantor -and Grantee intend that the
covenants, terms, conditions, and restrictions of this
Reservation of Access Easement and Restriction on Use shall be
binding upon, and inure to the benefit of, the parties hereto and
their respective personal representatives, heirs, successors, and
assigns and shall continue as a servitude running in perpetuity
with the Property. The term "Grantor", wherever used herein, and
any pronouns used in place thereof, shall include the persons
‘and/or entities named at the beginning of this document,
identified as "Grantor" and their personal representatives, .
heirs, successors, and assigns. The term "Grantee", wherever
used herein, and any pronouns used in place thereof, shall
".include the persons and/or entities named at the beginning of
this document, identified as "Grantee" and their personal
representatives, heirs, successors, and assigns. The rights of
the Grantee and Grantor under this Reservation of Access Easement
and Restriction on Use are freely assignable, subject to the
" notice prov151ons hereof. :

17} Captions: The captlons in this Reservatlon of Access
Easement and Restriction on.Use have been inserted solely for.
convenience of reference and are not a part of this Reservation
of Access Easement and Restriction on Use and shall have no
.effect upon construction or 1nterpretat10n

- 18. Counteggarts: The parties may execute this Reservation
of Access Easement and Restriction on Use in two or more
-counterparts, which shall, in the aggregate, be signed by both -
parties; each counterpart shall be deemed an original as against
any party who has signed it. In the event of any disparity
between the counterparts produced ‘the recorded counterpart shall
be controlling. _ _
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